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This draft paper is based upon parts of chapters 4 and 5 of my doctoral dissertation at the University of Toronto Faculty of Law.
 I began the project with the observation that truth commissions are uncommon in established democracies despite widespread human rights violations in many countries such as Canada. The mechanism commonly used to address deep societal problems in Canada is the commission of inquiry, often referred to as the public inquiry. Nonetheless, Canada is now having a Truth and Reconciliation Commission (TRC) because of the failure of other legal mechanisms (including criminal prosecution, civil litigation, and an alternative dispute resolution program) to adequately address the Indian Residential School (IRS) legacy. The pressure of class action lawsuits prompted a legal settlement agreement that produced reparations, commemoration and a TRC.
 The TRC mandate specifically states that the TRC must not act as a public inquiry: “[The commissioners] shall not hold formal hearings, nor act as a public inquiry, nor conduct a formal legal process”.
 In my dissertation, I argue that the public inquiry model should not be completely rejected as a means of addressing historical injustices in established democracies. Rather, with respect to the Canadian TRC, formal legal features associated with some public inquiries that revictimize survivors and fail to address the broader legacy of IRS should not be emulated.

One public inquiry that can provide useful strategies for the current TRC is the Mackenzie Valley Pipeline Inquiry, also known as the Berger Inquiry after its chair Tom Berger, then a British Columbia Supreme Court judge.
 Berger was appointed in 1974 by the Trudeau Liberal minority government (1972-1974). At that time, the New Democratic Party held the balance of power and their election platform in 1972 had included a promise to scrap the Mackenzie Valley Pipeline. Berger’s mandate was to consider the social, environmental and economic impact of a gas pipeline and an energy corridor across Canada’s northern territories. Berger’s Report, entitled Northern Frontier, Northern Homeland,
 was issued in April 1977 in Ottawa. It became the best-selling publication of the Canadian government
 and has been described as “an international classic on indigenous-white relations”,
 “a landmark in Canadian literature, clearly written, well organized, and often visionary”,
 and “ahead of its time”.
 
The Berger Inquiry was established in the context of the “energy crisis” of the 1970s. Significant oil and gas deposits were identified in the western Arctic in the late 1960s. Consortiums of industry players formed and submitted proposals for a pipeline from the Beaufort Sea through the western Arctic and the provinces to the southern Canadian border and into the United States. The federal government had signaled its support for a pipeline with its Expanded Guidelines for Northern Pipelines tabled in 1972. During the same period, environmental activists and indigenous rights organizations created enough opposition to the proposed pipeline development that the government appointed an inquiry to address their concerns. The prevailing assumption was that a pipeline would be built, but that an inquiry would assist in determining ways to mitigate its more negative effects.

What does this discussion of a public inquiry that occurred in the 1970s have to do with the TRC now underway in Canada? Aside from recording a legal history of an important Canadian commission, my purpose in providing an exploration of the Berger Inquiry is to glean the institutional design strategies from the Canadian experience that may assist with the current TRC and future commissions of inquiry. My examination of the Berger Inquiry provides a view of the possibilities of a commission process in the Canadian context, particularly with respect to indigenous issues. The Berger Inquiry is a domestic example of how a commission of inquiry can successfully achieve some of the objectives of a truth commission.
 
It may not be immediately apparent that the Berger Inquiry should be related to a truth commission. The Berger Inquiry admittedly has some differences from a truth commission. It was run by a single commissioner, it was not struck to investigate a pattern of human rights abuses that occurred over a number of years, and it was established to investigate a prospective issue rather than a retrospective issue. However, the manner in which Berger conducted his Inquiry reveals features now associated with the truth commission model. 
Berger broadly interpreted his mandate to enable him to analyse the overarching narrative of the problem before him, including a consideration of the past. That is, he allowed testimony with respect to indigenous “land claims”
 on the basis that the peoples that would be affected by the pipeline should be permitted to argue that such a pipeline would interfere with their assertions of Aboriginal title. He devised a schedule of community hearings to hear directly from people who would be affected by the pipeline in each community of the western Arctic. These hearings were conducted with a minimum of legal actors, without cross-examination, in the peoples’ home communities, and in their own languages. Berger listened with patience and treated people with respect. He observed and participated in their ceremonies. He ensured that the hearings were broadcast and that the larger public was aware of the issues being discussed. He encouraged understanding between non-indigenous and indigenous people by facilitating education about the issues that were before him. Instead of choosing to view his mandate narrowly and focus just on the direct effect of a pipeline, he looked at the larger picture of the ways in which such a project would directly and indirectly affect a way of life. 

In short, Berger’s approach was to fulfill what Gerald Le Dain called the “social function” of a commission: “[O]ne of the most important roles of large-scale public inquiries is their social function. Part of this social function is to … influence the attitudes and opinions of both policy-makers and citizens.”
 Berger did this by creating awareness of and public support for the inquiry process that in turn prompted social accountability with respect to the issues before him.
 He showed how government disregard of the northern indigenous peoples’ way of life and aspirations had already created injustices, and warned against repeating the same mistakes in the future. As a result, he recommended the ten-year moratorium in order that the government would take the opportunity to settle land claims along the proposed route prior to commencing the pipeline project. All of these decisions create a picture of a commission that differed greatly from prior legal mechanisms, that created a historical record, that educated the wider public, that promoted social accountability for the issues and the outcomes, and finally that fostered a new dialogue between indigenous and non-indigenous peoples in Canada. Thus, the Berger Inquiry addressed the factors that I identify in my dissertation for why a truth commission may be sought in established democracies.

Like the TRC, the Berger Inquiry was preceded by litigation brought by indigenous peoples frustrated that a political solution was not forthcoming to the injustices they saw as perpetrated against them. Both commissions were ultimately created at least in part due to the pressure of litigation. The inadequacies of the litigation model for achieving redress for historical wrongs are evident in both cases. In the 1970s, Canadian courts had only begun to acknowledge the concept of Aboriginal title, and the government did its best to obstruct a legal action by Treaty 8 and 11 chiefs to file a caveat over their lands to protect them from development.
 The case was eventually heard by Justice Morrow of the Northwest Territories Supreme Court.
 The Crown first argued that the judge could not hear the case, and then refused to appear in court when the case was heard. The chiefs were forced to bring their action for a caveat under the land title system, a system entirely created under the presumption of Crown sovereignty. Fitting their assertion of indigenous sovereignty into the legal box of the land titles system is akin to fitting the harms done by the IRS system into the confines of tort law. Neither finds an accommodating solution in the courts. However, in both circumstances, the dissatisfaction with the courts fuelled calls for a political response, and ultimately, a political response came about. 

Berger included a paper entitled “The Inquiry Process” as Appendix I to Volume Two of his Report.
 In this paper he notes an “emerging function” of the public inquiry discussed by Gerard Le Dain in his reflections as chair of the Royal Commission on the Non-Medicinal Use of Drugs, a few years prior to Berger. This function was the opening up of issues to public discussion and providing a forum for the exchange of ideas. Berger suggested that: “commissions of inquiry have become an important means for public participation in democratic decision-making as well as an instrument to supply informed advice to government”.
 This is of course a part of the social function that I argue Berger’s Inquiry performed so well. The fuller interpretation that I attribute to Le Dain’s social function is a process that educates the public such that political will is created to ensure that an injustice is not repeated; that is, a process of creating social accountability. I argue that the commission of inquiry form is flexible enough that, given leadership seeking to do so, a public inquiry can fulfill the social function in a manner more commonly expected of a truth commission. The difference is that truth commissions are explicitly mandated to fulfill the social function, whereas whether public inquiries do so will depend on their leadership and the processes adopted.

This social function accords with the mandate of the TRC: acknowledgement of the IRS experiences, impacts and consequences; provision of a holistic, culturally appropriate and safe setting for survivors, their families and communities; truth and reconciliation events at national and community levels; public education of Canadians about IRS and its impacts; creation of a historical record of the IRS system and its legacy; support of commemoration of survivors; and production of a report.
 As I discuss in my dissertation, acknowledgement of an injustice, creation of a historical record, and public education about the injustice to prevent its recurrence are objectives that make a truth commission a specialized form of public inquiry. 

Commissions of inquiry, in their basic form, investigate an issue by gathering a broad spectrum of information in order to see the larger context giving rise to the problem. They then make policy recommendations to prevent recurrence of the problem. As I mentioned, sometimes a commission, in addition to these essential functions, also performs a social function. This involves a process whereby the commission involves the wider public than those people directly affected by the issue at hand, openly acknowledges the harm done, fosters a sense of societal identification with the victims, establishes an incontrovertible record, and makes recommendations to prevent the injustice’s recurrence. Such a process encourages a form of social accountability as I described above. As demonstrated by Berger, the public inquiry form affords the scope for a commissioner to fulfill this social function. 
Despite the fact that many of Berger’s innovations were incorporated into subsequent inquiries, intervening negative experiences with public inquiries and frustration with an inadequate political response to commission of inquiry recommendations caused IRS negotiators to seek a body called a “truth commission”. That is, they sought a commission of inquiry that would be specifically mandated to perform this social function. The symbolism of calling a commission a “truth commission” makes this social function an explicit part of the mandate. The increasing presence of truth commission-like bodies in established democracies is related to the desire for a process that engenders social accountability.

Survivors sought this specialized form of public inquiry in an effort to avoid the negative experience associated with some public inquiries in the past, where adversarial processes overtook the substance of the inquiry. The negotiators purposely hived off the TRC from the reparations aspects of the Settlement Agreement, signaling a desire to emphasize the victim-centred, non-adversarial nature of the process in order to facilitate healing and reconciliation. Having the TRC as a separate process from the other aspects of the Settlement Agreement signals that there is something important about the TRC process itself. Separating the TRC process from the reparations process is also part of the effort to avoid creating a “formal” legal process. The TRC may encounter difficulties with achieving its goal of being a less formal legal process given the potential need for significant involvement of lawyers to ensure that the Schedule’s provisions are respected. For example, the Commissioners are required to: 

… perform their duties in holding events, in activities, in public meetings, in consultations, in making public statements, and in making their report and recommendations without making any findings or expressing any conclusion or recommendation, regarding the misconduct of any person, unless such findings or information has already been established through legal proceedings, by admission, or by public disclosure by the individual. Further, the Commission shall not make any reference in any of its activities or in its report or recommendations to the possible civil or criminal liability of any person or organization, unless such findings or information about the individual or institution has already been established through legal proceedings.

Schedule N’s broad requirements seeking to avoid findings of misconduct or statements about liability will presumably require legally trained persons to monitor them for compliance. The same applies to a further requirement that the Commissioners: 

…shall not name names in their events, activities, public statements, report or recommendations, or make use of personal information or of statements made which identify a person, without the express consent of that individual, unless that information and/or the identity of the person so identified has already been established through legal proceedings, by admission, or by public disclosure by that individual.
 

Further, in camera sessions must be used to take any statement that contains names where wrongdoing is alleged unless the person being named has been convicted.
 Given that there have been few successful prosecutions relative to the number of potential perpetrators from over 100 years of the IRS system,
 this will mean that virtually all statements that allege wrongdoing against particular perpetrators will need to be conducted in camera. The Commission must gain the express consent of an individual to “provide to any other proceeding, or for any other use, any personal information, statement made by the individual or any information identifying any person”.
 This is a very broad protection that could trigger any number of legal actions. Further, the Commission “shall ensure that the conduct of the Commission and its activities do not jeopardize any legal proceeding”.
 

For a commission that is intended to be less adversarial in nature, there are significant aspects of the mandate that will require monitoring by lawyers, and may well provoke court applications by parties who feel aggrieved by the proceedings. This is not to say that the involvement of lawyers necessarily undermines a truth commission, since most truth commissions have considerable involvement of lawyers in their operations. However, there is a potential for the non-adversarial goals of the TRC to be negatively impacted by the protections for alleged perpetrators set out in the mandate. The proceedings may be considerably delayed by procedural wrangling over whether a person can tell their story without identifying someone, or by having to proceed in camera at a moment’s notice. Such delays were inherent in the IRS litigation, and part of the reason for the search for a different legal mechanism to respond to the IRS legacy. Of course the decision not to name names may also be an attempt to avoid due process concerns (the presumption of innocence unless proven guilty is a fundamental tenet of due process) that can themselves cause delays.
 Another possibility is that the lack of these powers may be indicative of the fact that the TRC results from a carefully negotiated settlement, with lawyers vetting every clause to ensure their clients are protected. After all, the last school closed in 1996, so some of the people responsible for the system or for specific harms must still be alive.

The decision not to allow the naming of names may assist with garnering participation from presumed or alleged perpetrators before the TRC, though this is far from certain. Alleged perpetrators have no incentive to participate in the TRC but perhaps they may be more willing to engage in the process if they know that they will not be subject to any legal proceedings as a result of their participation. A truth commission is intended to promote public accountability and combat impunity for human rights violations, so a refusal to name names where there is clear evidence of culpability may attract criticism. On the other hand, while most truth commissions have the power to name perpetrators, few have done so.
 And in the Canadian context, the institutional nature of the main “perpetrators” – the government and the churches – alters the dynamic. Many of the people who staffed the schools or directed government IRS policy are dead, thus there will be more participation of present day government and church institutional representatives than of individuals who were directly involved with the IRS. As parties to the Settlement Agreement, there is an expectation that the institutions will participate in the TRC process. Given that most of their representatives will not themselves have been perpetrators of specific abuses, it is perhaps not surprising that the TRC has neither subpoena power nor the power to name names, two commonly allocated powers for truth commissions. 

Schedule N provides that “Canada and the churches will provide all relevant documents in their possession and control” to the TRC subject to privacy and access to information legislation, as well as solicitor-client privilege.
 This clause suggests that due to the cooperation of the parties with respect to document production, subpoena powers for the TRC are unnecessary. Truth commissions that have powers of subpoena, search and seizure do not typically use them, but the fact that they have those powers gives their requests for document production some weight. Truth commissions that have not had these powers, such as the Guatemalan Commission, have been described as “extremely weak”.
 Hayner includes Argentina, Chile and Haiti in the list of truth commissions that had weaker powers of investigation, and suggests that broader powers make a truth commission more effective.
 However, the decision not to provide such powers to the TRC is presumably in keeping with the decision not to emulate a “formal” legal process. Further, as noted by former Chairperson Harry LaForme, the fact that the courts oversee the Settlement Agreement adds weight to the provisions requiring document production.
 Presumably if a party considers that an aspect of the Settlement Agreement is not being implemented as envisioned, it can petition the court for review. And of course, as mentioned above, the churches and government have an obligation to “provide all relevant documents”.
 The negotiators eschewed the powers of search and seizure in favour of a less adversarial process. These aspects have been framed as befitting the guiding principles of voluntariness and “do no harm” that informed the negotiations. While the TRC has the opportunity to conduct itself in a less adversarial, more holistic process than prior legal mechanisms have done, its success on this front will largely depend upon the cooperation of the parties. 

The Berger Inquiry managed to gain the cooperation of the parties before it by operating in a non-adversarial manner. Berger’s background as an Aboriginal rights litigator clearly informed his views as the commissioner of the Berger Inquiry, yet as a former litigator and as a judge, his approach was in some ways significantly less “lawyer-driven” than might have been expected. Still, while the format of the community hearings was informal and did not incorporate legal representation in a dominant manner, behind the scenes Berger made considerable use of legal counsel in order to achieve the Inquiry’s goals.
 Thus, while an open, informal image is often projected of the Inquiry, it was still a process bounded by the law and legal actors. The TRC is expected to avoid resembling a “formal” legal process, yet two of its three commissioners are lawyers by training and the parties can be expected to monitor the proceedings with their legal representatives. However, the TRC can adopt the Berger model of keeping the lawyers in the background as much as possible. For example, the TRC can hold regular meetings between counsel for the parties to discuss in advance events or hearings so that potential legal objections are dealt with as much as possible by agreement rather than having counsel make objections during an event or hearing itself. This was how Berger’s Special Counsel, Jackson, addressed issues that arose with respect to the community hearings, and it was very effective in keeping those hearings informal and non-adversarial in nature.

The TRC’s genesis in a legal settlement agreement poses a challenge in that the TRC was not created out of a wave of concern by Canadians for IRS survivors; rather it was agreed to by their government’s legal advisers in order to settle costly class action lawsuits. While at the TRC’s outset the apology from the Prime Minister was a critically important step for survivors and for bringing the IRS legacy to the attention of non-indigenous Canadians, it was only a step. There may be a sense that giving the apology should finish the matter.
 According to one national editorial about the TRC:

Looking beyond the ennobling word “reconciliation,” the function of the whole exercise seems to be to render one giant, authoritative mea culpa so that white politicians can stop apologizing, and natives can move on from the victimology of yesteryear.

The TRC must invite Canadians to engage with a process that they did not instigate in a climate that, as illustrated by this editorial opinion, is not wholly receptive to the aims of the Settlement Agreement. This circumstance presents a significant challenge for the TRC. However, the experience of the Berger Inquiry can be helpful. The Berger Inquiry process generated broad-based public interest in the issues such that the government could not quietly shelve his report. The TRC must similarly attract the attention and support of a wider public than those already interested in the IRS issue. Berger succeeded in educating the public in many respects through both the operation of the Inquiry and its Report: “[T]he Berger Inquiry became a national ‘teach-in’ and a turning-point in national consciousness. Most importantly it introduced many Northern indigenous voices and their needs to the Canadian public.”
 The Inquiry did this even as it worked within the already existing legal framework of the commission of inquiry. The conscious decision to make his Inquiry a truly public inquiry paid dividends in its ability to fulfill a social function. The TRC must be strategic in its work throughout its five years of operation to ensure it maintains a positive public profile and to guard its credibility. Berger’s credibility was unimpeachable throughout his Inquiry due to his commitment to openness and transparency.

Berger’s insistence on transparency of proceedings is notable for any commission of inquiry in Canada. A recent inquiry’s decision to conduct many of its proceedings in camera attracted concern from human rights organizations although it was an “internal inquiry” and not a public inquiry.
 The potential for many in camera hearings by the TRC, given the restrictions in naming names in its mandate, may prompt a careful evaluation by the commissioners of how to balance privacy and transparency. Further, Berger’s creation of an atmosphere of open disclosure of all relevant information from the beginning of the Inquiry forward prompted considerable cooperation by the parties with respect to disclosing documents to the Inquiry. Berger did not resort to using his subpoena powers; in addition to promoting an ethos of transparency and openness, as noted above, he fostered a non-adversarial environment. This approach is useful for commissions like the TRC that are relying upon the principle of voluntariness in order to garner the information they need from the parties before them. 

Berger’s decision to combine different types of hearings (preliminary, community, formal, southern) was very effective and he clearly set out what types of evidence would be heard, from whom, and how it would be weighed. The community hearings focused on listening to members of the communities that would be directly affected by the pipeline. Berger treated the evidence he heard in the community hearings with the same respect and gravity with which he heard the expert evidence in the formal hearings. Also, Berger decided not to have cross-examination by lawyers in the community hearings, instead preferring to keep legal counsel in the background in order that the community members would feel unfettered in their ability to speak before the Inquiry. The holding of hearings in the South was an important public education tool, as was the media coverage generated by the hearings in the North. Berger comments that there were “huge turnouts – people wanted to respond to what they had heard from the northern peoples”.
 This shows how a commission can create dialogue between different parts of a society. The effectiveness of Berger’s different hearing formats may be of note to the TRC. While its mandate calls for national and community events, the ways in which Berger was able to educate the larger Canadian public as well as the communities through his “teach-ins” are instructive. In addition, his media strategy, brilliantly directed from the beginning to capture a broad audience and to hold their interest throughout the Inquiry, was totally directed toward fulfilling a public education mandate. Public education leads to understanding and acknowledgement of the reality of different communities’ existences. The dialogue created in this process is critical to any hopes of national reconciliation. Any commission, but certainly the TRC with a national mandate that specifically includes public education and healing, should consider adopting such an approach. 

The Berger Inquiry process educated the indigenous population about the scale of the proposed pipeline and its ramifications, while the southern population became educated about the existence and perseverance of the peoples of the North. The evidence with respect to the environmental impacts of a pipeline educated people about the impact on the land, the wildlife and the northern peoples. The evidence with respect to the social and economic impacts of a pipeline on the indigenous peoples of the North educated people about the fact that progress should not just be measured in terms of industrial development or non-renewable resource extraction. Public education creates awareness that in turn can foster political will for implementing policy change. Berger’s recommendation about the need to settle land claims had weight behind it at least in part because people became educated about the issues faced by indigenous northerners. The legitimacy attributed to indigenous peoples’ views through the Berger process is instructive for the TRC. The process that it undertakes could substantially assist its goal of healing and reconciliation. Further, the approach taken by Berger, if adopted in any measure by the TRC, may provide a similar opportunity for political empowerment of indigenous peoples.

The TRC faces a challenge and a possibility due to the fact that the IRS system was only one component of a larger colonial policy to assimilate indigenous peoples into the settler state. On the one hand, it may be difficult to adequately address the continued disadvantage of indigenous peoples through a process that deals with only one aspect of the historical injustices they have suffered. On the other hand, Canadians may be more receptive to learning about the bigger picture of those injustices through a commission that presents them with one (albeit complex) issue in a way they can understand. While this may be accomplished to some extent by the process utilized by the TRC, an effective, accessible report can contribute to the learning process over the longer term. The accessibility of the report format used by Berger contributed to its becoming a best-seller. A concise, readable report is an important virtue for the TRC and other commissions of inquiry to emulate. Not only does a truth commission report set out a historical record, but it can also be an extremely effective tool for public education and for shaping national narratives. 

Even if it produces a best-selling report, the TRC’s mandate to promote national reconciliation is enormously challenging and it cannot be expected to address the entire spectrum of the indigenous and non-indigenous relationship in Canada. Nonetheless, the TRC may be able to position its exploration of the IRS system as a catalyst for better understanding of the disparities between indigenous and non-indigenous peoples. The interpretation of the mandate is an important discretion of the commissioners, as Berger’s example shows. The TRC commissioners can decide to limit the scope of their work more closely to the IRS system, or expand it by incorporating broader questions under the rubric of discussing the IRS legacy. If they choose to expansively interpret the mandate, there is another way in which Berger’s example is important. The TRC is operating under a Conservative government that has not had a history of strong support for broader political and economic equality for indigenous peoples.
 The Berger Inquiry operated under a government that had little interest in acknowledging Aboriginal title, yet Berger rejected the Minister of Indian Affairs’ advice to refuse permission for testimony on the subject of Aboriginal title before the Inquiry.
 Berger also succeeded in having his recommendations accepted at least in part because of the public support the Inquiry was able to garner as a result of how Berger conducted the commission process. Public education is of course critically important for the TRC if it is to accomplish its goal of encouraging national reconciliation. Berger’s success on the public education front can provide practical tools for the TRC to implement, particularly with respect to his open and transparent approach, comprehensive and effective media strategy and broader civil society involvement.

The ability of a public inquiry to fulfill its social function will depend in large part on the inquiry’s leadership and the process used for the implementation of the mandate. Berger’s leadership was instrumental in making the Berger Inquiry a landmark inquiry in Canada. He took an inquiry model that had been around for centuries and made it a process that was truly independent and truly public. His innovations to the public inquiry model provide an insight into the qualities that Berger brought to the public inquiry model, including openness, patience, humility, clarity of vision, and respectfulness. The TRC has had a complete change in leadership and this will undoubtedly affect the character of the TRC, but the new panel can also look to Berger’s example to chart the course of its work in a positive way. They share the attributes of a lawyer, politician and judge that Berger happened to bring to the commissioner role. The new panel members each bring life and work experiences that can strengthen the TRC’s potential for success. Further, they may do well to carefully consider their choice of key staff given the enormous contribution made to Berger’s effectiveness by the strong choices he made in his hiring of staff. Although the Berger Inquiry differed from truth commissions in having a single commissioner, the way that he ran the Inquiry, with independent commission counsel, independent research advisers and vast public hearings may have served to mitigate the fact that he sat as a sole commissioner. The independent role of his commission counsel and others enabled them to assess the evidence before the Inquiry and seek to fill the gaps that Berger himself might not have recognized. The strong role played by his Special Counsel in organizing the community hearings, as well as the important role played by his Chief Information Officer in implementing the media strategy, provide an image of a closely knit team working with Berger to forward his vision for the Inquiry.

Berger’s innovations reflect a desire to have a more complete picture than can be provided in a strictly formal adversarial environment when dealing with large complex policy issues and wide-ranging human rights questions. He adopted a contextual approach that is suited to answering a broadly worded mandate respecting a complex problem, at a time when civic participation was viewed as increasingly important. There may also have been some reflection of an increasing awareness of Canada’s multicultural realities in the format, including the fact that many northern inhabitants do not speak English as a first language. The Berger Inquiry is an example of how a public inquiry can utilize legal, scientific and social expertise to synthesize complicated issues. Individual litigation battles can only investigate the evidence the parties choose to present and reach conclusions within the confines of the common law system. Government departments can research issues within the silo of their own jurisdiction and expertise. Berger took advantage of the public inquiry’s ability to look beyond the boundaries of any one process or department to explore the causes and nature of a broad issue. He was then able to communicate the process in an extremely effective way to the affected parties and the broader national community. In a paper entitled “Commissions of Inquiry and Public Policy”, Berger considered the choice that government made in opting for a public inquiry rather than deciding to study the impact of a pipeline in house. He suggested that the choice of instrument meant that the issues were publicly canvassed, challenged and tested, and that northerners were consulted.
 The ability of the public inquiry to make its own rules and procedures and to consult a broad range of sources for the information upon which it will base its conclusions sets it apart as a mechanism from other legal mechanisms available in Canada. Adapting the model that Berger initiated for its own purposes may assist the TRC with its goal of operating differently from other legal mechanisms previously used to address the IRS legacy. 

Finally, Berger’s use of the commission of inquiry form displays its flexibility as a legal mechanism for addressing broad social questions. This expansion of an existing legal mechanism is a useful lesson for established democracies that may need to tackle a difficult problem but wish to do so without creating a new institution: an existing mechanism may be used in a new way to better address a problem. The TRC’s mandate prohibits it from acting as a public inquiry.
 This requirement should be respected, but it should be viewed in the context of the whole phrase that also warns against emulating a “formal legal process”. This part of the mandate was a caution against repeating past mistakes such as engaging in an adversarial process that revictimized survivors by failing to listen to them, and that failed to view the larger picture of the IRS system and its legacy. These concerns reflect the set of features that mark a truth commission as a specialized form of public inquiry. The negotiators of the TRC cannot have been thinking of the Berger Inquiry when they rejected the public inquiry as a model for the TRC. The Berger Inquiry demonstrates the possibilities inherent in the legal mechanism of a commission given visionary leadership and a considered process. Berger blazed a trail that continues to provide useful strategies for institutional design of legal processes, including the TRC.

The TRC has an enormously challenging path ahead, given the expectations that survivors may have of a body that is mandated to set the country on a healing journey, and the skepticism with which its work is viewed by some indigenous people and some non-indigenous people alike.
 It follows decades of other attempts to redress the injustices produced by the IRS experience. The TRC must rebuild confidence in its work after the resignation of the first panel of commissioners. If the TRC adopts – and adapts – the commission model developed in the Berger Inquiry, it is possible that the process can build momentum and support through its operations and fulfill its social function of educating the public. However, a failure to engage the non-indigenous public in the TRC’s process will impede the TRC’s ability to fulfill this social function. Many survivors have been engaged in the Settlement Agreement process
 and may therefore be presumed to know about the TRC. They must each decide whether the potentially traumatizing cost of participation in the TRC’s process is worth the potentially healing benefit. Will most non-indigenous Canadians make the same calculation for their own participation? What will prompt them to do so? No part of the Settlement Agreement has involved vast numbers of non-indigenous Canadians thereby causing them to personally pay attention to the process. They may not see that the process has anything to do with them. Without a very significant effort being made by the TRC to engage them, the wider public may not realize that there is a benefit to participating in the TRC process and a cost to ignoring it – helping to reconcile the relationship between indigenous and non-indigenous peoples or consigning it to the heap of failed promises and unresolved issues that litter our shared history. The TRC must heed the caution voiced by RCAP against relying upon survivors to do the work of reconciliation.
 If indigenous people participate and see that nothing changes in terms of the relationship with non-indigenous peoples, then the TRC will have failed with respect to its reconciliation mandate. 
One of the most important challenges that the TRC faces is the task of constructing a narrative in Canada that acknowledges IRS as part of a larger government policy toward indigenous peoples, rather than as a collection of boarding schools with some abusive teachers. Such a narrative would contemplate broader harms (cultural, spiritual, linguistic, intergenerational) wrought by the IRS system, rather than simply the incidents that happened at certain schools to certain individuals. The point is not to adopt one view to the exclusion of all others but rather to acknowledge the harms that have occurred in order that Canadian society cannot deny their existence. In this way, a truth commission can promote social accountability. This construction of a national narrative is a critical part of the TRC’s mandate of national reconciliation. If Canadians can continue to deny or be ignorant of the IRS legacy, it will be very difficult to move forward to a respectful future. Thus, the task of creating a national narrative is part of the social function of the TRC. 

One of the strongest impacts of the Berger Inquiry was its redefinition of Canada’s national narrative about the North. The very title of the Report – Northern Frontier, Northern Homeland – sought to show how the Canadian idea of the North as a vast, empty wasteland of snow and ice belied the fact that it has been the home of diverse and vibrant cultures for far longer than Canada has existed. Berger stated: “We possess a terrible self-centredness, even arrogance, as a people…. History is what happened to us. We dismiss as a curiosity what has gone before”.
 It was not just his Report but also the process he engaged that addressed the competing narratives brought by the parties.

There are two significant narratives that the Berger Inquiry and Report address. The first is the mythology surrounding Canada as a northern nation that is deeply rooted in our vision of ourselves as a country. As illustrated by our national anthem, this vision of Canada is as “the true North, strong and free”. Berger’s Report identified the nation-building mythology of non-indigenous southerners that saw the North as a frontier, just as the West had been seen a century earlier. The Report countered this image with the perspective of northern peoples who saw themselves as nations too, and who had their own ideas of how to build their nations.
 The Report begins this way:

We are now at our last frontier. It is a frontier that all of us have read about, but few of us have seen. Profound issues, touching our deepest concerns as a nation, await us there.

The North is a frontier, but it is a homeland too, the homeland of the Dene, Inuit and Métis, as it is also the home of the white people who live there. And it is a heritage, a unique environment that we are called upon to preserve for all Canadians.

Berger was clearly addressing the non-indigenous public here, a strategy that I argue is crucial to any progress to be made in a mechanism attempting to address historical injustice. In doing so, he confronts a second strand of Canadian mythology, relating to our image of ourselves as a bastion of tolerance and respect for human rights. This passage of Berger’s Report addressed Canadians who simply did not see themselves as a nation marked by systemic human rights abuses and a deep societal rift. Canadians at that time would have seen themselves in the image of Lester B. Pearson’s Canada – the peacekeeping nation who claimed as its own the drafter of the Universal Declaration of Human Rights, a nation with a Bill of Rights,
 a nation on the side of freedom and democracy during the Cold War, the “just society” of Trudeau’s vision. Berger’s Inquiry was the first indication for many people that indigenous peoples did not have the same view of the Canadian myth or ethos as non-indigenous peoples. The views of indigenous peoples were passionately articulated before Berger by people such as Phillip Blake who testified at Fort Macpherson on July 9, 1975. He stated:

One-third of Canada is under the direct colonial rule. …One has to read about South Africa or Rhodesia to get a clear picture of what is really happening in Northern Canada. While your newspapers and television talk about sports fishing up here, we as a people are being destroyed. And it barely gets reported in your TV or newspapers.
 

These sentiments would have shocked many non-indigenous Canadians at the time they were spoken before Berger, and might even do so today. They reveal a rupture in the Canadian identity as a human rights defender and a champion of minority rights that values a diverse society of many cultures. These sentiments were echoed by dozens of people through multiple communities along the proposed pipeline’s route. 
Why is Berger’s Inquiry so important? The Inquiry represents many aspects of Canada’s nationhood. The Report acknowledges the mythologizing by southern, non-indigenous Canadians about the North, as well as the pioneering spirit of the explorers – this time for resources in the ground, rather than upon it. The Globe and Mail’s observer of the Berger Inquiry, Martin O’Malley, noted the powerful effect of the Inquiry in countering the accepted narrative of Canada’s North:

[Berger] described the inquiry in Toronto as “a traveling teach-in” and there is no doubt that, whatever he recommends in his final report, much has been accomplished already by massive consciousness-raising, both in the north and in the south about the north.
 

The idea that an inquiry can be a “teach-in” illustrates the pedagogical potential of the commission of inquiry form. It is this potential that must be tapped by the TRC. Teaching all Canadians not just the history of the schools but their legacy, not just the stories of the children (important as they are to hear), but the context in which they arose where indigenous peoples were viewed as an “Indian problem” rather than partners to be accorded equal dignity and respect; this is the TRC’s monumental task. It is through this process of “massive consciousness-raising” that the national narrative can be reshaped. The process is the key. The Berger Inquiry is important for showing the possibilities of an existing legal mechanism, the commission of inquiry, to address a broad societal issue. The public inquiry showed itself to be malleable and adaptable under the leadership of someone committed to building a complete picture of the issues before him. The process utilized by Berger engaged the people immediately affected by the pipeline but also engaged the public, enabling education and awareness to result. This engagement enabled the Inquiry to contribute to a dialogue in Canada about respectful relations between non-indigenous and indigenous peoples that continues to this day in the form of the IRS Settlement Agreement and the TRC. 

Over the thirty years since the Berger Inquiry, truth commissions have become a commonly used mechanism in addressing deep rifts in societies around the world. Rarely have established democracies employed them. But now Canada is embarking upon a truth commission to address the legacy of the Indian Residential Schools. The issue of the schools was raised in a critical way, quite possibly for the first time, by Berger in his Report since in every community he visited in the North, the effect of the schools entered into the testimony he witnessed.
 He became convinced that Aboriginal control over education of children would be crucial to the settlement of land claims. Twenty years later, the Royal Commission on Aboriginal Peoples dedicated a chapter of its monumental report to IRS and called for a public inquiry into the schools.
 Another decade passed before the TRC was negotiated. The thread that links these commissions displays the value that public inquiries have in the Canadian legal fabric. Berger’s Inquiry was not about residential schools, but his report began to lay the groundwork for their legacy to be discussed in public life.

The public inquiry process can promote social accountability in a way that the courts cannot. A commission can encourage citizens to reflect upon their society and acknowledge their own responsibility in creating a greater democratic good. With respect to RCAP, J.R. Miller stated:

It is fitting that a royal commission operating in the name of the people of Canada is looking into the issue because in a fundamental sense the party that bears most responsibility for the residential school story is the people of Canada. Churches and federal bureaucracy no doubt were the instruments that carried out specific acts or neglected to do what needed to be done in particular cases. But behind both the churches and the government stood the populace, who in a democracy such as Canada ultimately are responsible.
 

This desire for broader social accountability is part of the TRC’s genesis. Courts can only provide solutions on individual cases and order remedies between parties to the litigation; they are unable to address the collective pain that survivors and their communities endure as a result of the IRS system. The costs of litigation for individuals, both in financial and emotional terms, can be prohibitive. The trial process is plagued with delays, often resulting from arguments about minutiae that do not touch upon the heart of the case. There may be tactical arguments by defence counsel to delay the process or discourage the plaintiffs from proceeding. The totality of the harms experienced by the plaintiffs may not fall into compensable legal categories, or the time elapsed since the harms occurred may bar recovery due to the expiry of limitation periods. There may be no recognition of ongoing, intergenerational harms. Courts are unable to promulgate societal responsibility for the policies of which the IRS were a part. The TRC was negotiated because survivors sought a response that the courts could not provide. In the face of mass human rights violations, the courts may not be able to deliver justice. Some measure of healing may result if there is an acknowledgement through the TRC process of the injustice the IRS system has caused for survivors and their communities. The TRC has the opportunity to engage Canadians and indigenous peoples in ideas about what it means to live in society with one another.

Berger pointed out the two overarching narratives in the North with respect to the pipeline, and in doing so opened peoples’ eyes about how they viewed this country. Some of the work of the TRC may involve simply teaching Canadians that they have a worldview shaped by their own cultures that may not accord with that of their neighbours. To even contemplate reconciliation there must be an understanding that the parties before the TRC may view things fundamentally differently. It is in this process of public education regarding past injustices that Canada may be able to reach forward to a future that includes a more just relationship between indigenous and non-indigenous peoples.  

The response to past injustice must surely include some measure of justice. The basic impulse behind the concepts of transitional justice and restorative justice is a search for a means of redress for past human rights violations that will acknowledge the harms done and work to prevent their recurrence. At the beginning of a speech in Vancouver in 1984, Berger quoted Northrop Frye: “man must seek his ideals through social institutions”.
 Although a speech about the constitution and his idea of Canada, Berger indicated that his approach to our legal framework is one that links outcomes to process. If you want the country to exhibit certain values, then your institutions must reflect them. If we are to seek our ideals through social institutions then a truth and reconciliation commission presents a unique opportunity to do so.
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