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Abstract: This paper looks back at RCAP for some instruction on the early stages of the TRC. It argues that important lessons can be learned from the successes and failures of the RCAP process. It records that to a certain extent, history has already repeated itself in the appointment, resignation and re-appointment stories of RCAP and the TRC. An analysis of all aspects of the implications of RCAP for the TRC would far exceed the scope of the paper and the time available. It would also be premature. Instead, I propose to look at two important early procedural phases of 1) establishing mandate and 2) appointing personnel of RCAP and the TRC to consider some of the issues arising in the next few months as the TRC is entering the crucial phase of hearing from those affected by the residential school system, how to make best use of the RCAP experience and how to avoid some of its pitfalls.
 

The Importance of Mandate for TRCs

Typically, truth and reconciliation commissions acquire their mandates in the context of transitional justice initiatives, which has important implications for structuring the mandate. In almost all circumstances, the mandate will be subject to intense political scrutiny.
 By comparison, there tends to be less legal scrutiny of the mandate, which might be understood as being analogous to the political process that would lead to the creation of a new court. However, because of the evolving political landscape in transitional justice societies and compounded by the ad hoc nature of truth and reconciliation commissions, political processes may at times not be adequate to the task of ensuring procedural fairness in the early phase of a TRC, a failing that may jeopardize the entire enterprise; or the process may lack political credibility altogether, usually because its sponsor does not command political credibility.
 Successful truth and reconciliation commissions may be contingent on the prior establishment of a credible legislative process within which the negotiation and establishment of a mandate for the truth and reconciliation commission can take place.
 

The genesis of the Canadian Truth and Reconciliation Commission has followed a distinct and different path. At its inception stands the Final Report of the Royal Commission on Aboriginal Peoples which recommended its creation. But the influence of RCAP on the Canadian Truth and Reconciliation Commission goes beyond the recommendation. It has also provided a blueprint for the process of mandate development and appointment processes. As will become apparent, RCAP has become a procedural model as well as a substantive inspiration. 
The Process of Developing a Mandate - RCAP

In April of 1991, Brian Mulroney announced the establishment of RCAP to the First Nations Congress. In May of the same year, he told Parliament. The reception was uneven. Representatives of aboriginal groups, among them, importantly, future commissioners Georges Erasmus and Viola Robinson, expressed concern about the lack of consultation with indigenous representatives prior to the announcement. Even at that early moment, the issue that was going to dominate RCAP, self-government, was squarely raised. Should the Canadian government be entitled to unilaterally declare a Royal Commission? The appropriate measure, Erasmus and Robinson argued, would have been to look to aboriginal representatives as co-conveners of the Royal Commission. 

Stepping back from the brink, Mulroney appointed recently retired Chief Justice Brian Dickson as Special Representative. A judge with significant personal credibility on aboriginal rights issues was asked to smooth the way towards a credible and acceptable process. He consulted with aboriginal representatives and began to shape both the mandate and the process of the future Commission. Looking back at RCAP, it is amply apparent that the very first few weeks of Chief Justice Brian Dickson's work of developing the mandate was immeasurably influential on the ultimate focus of RCAP. Dickson was important because of who he was as an individual, and, arguably more importantly, because of who he was professionally.

 Aboriginal representatives urged Dickson to adopt a broad, inclusive mandate with a focus on self-government and self-determination. Dickson responded to this by giving to the Commission the broadest possible mandate, to investigate a long list of issues and concluded with a catch-all phrase directing RCAP to "examine all issues which it deems to be relevant to any or all of the aboriginal peoples of Canada." (Final Report, Vol. 1).  This proved to be extraordinarily successful in bringing aboriginal organizations and individuals into the process, which in turn significantly reduced indigenous perceptions that RCAP was a top-down process. He seems to have persuaded many that violent confrontation might be neither warranted nor necessary. 

The consultative process proceeded along a single trajectory, however. The mandate emanated from the Prime Minister and expanded from there, but was never subjected to a controlling political process of "reality checking" against what might be politically feasible. Instead, Dickson thought about the mandate in jurisdictional terms: Anything not mentioned in the mandate text might give rise to objections later that a particular question was outside the mandate and therefore outside of the jurisdiction of RCAP. Therefore, a broad and self-directed mandate was important. Note that under the catch-all phrase, RCAP had the power to extend its mandate further. 

In the development of the RCAP mandate, there was a lack of consultation back to the grantor of the mandate whether the scope and tenor of the proposed investigation were still within a politically manageable margin. It will be remembered that Max Weber quoted, with a distinct sense of irony, the German Chancellor von Bismarck as saying that politics is the "art of the possible." Dickson looked at the issue of mandate as a lawyer, not as a politician. This is of course not surprising because he was a lawyer and not a politician. What it demonstrates is that professional perspectives have profound impact. Later in the paper I will deal with the resignation of Allan Blakeney from RCAP, but I want to note here that his resignation can be understood as a political rejection of the legal, jurisdictional view of mandate.  

One of the fears of a politically checked mandate is that it will stunt investigation. By only considering the politically feasible, the politically (and/or morally) necessary might be removed from sight. The competing fear is that a mandate unrestrained by at least some dose of political realism will not only face insurmountable hurdles at the implementation stage (i.e. loss of government as the intended audience), but also lose the engagement of the main stream, in this case settler society. 

A mandate largely shaped in response to Aboriginal representative efforts ran the risk of not speaking to non-Aboriginal Canadians as much as a mandate shaped without Aboriginal input would have lost (or, more accurately, would have failed to gain) Aboriginal engagement. 

As the foregoing demonstrates, the discussion of the RCAP mandate has been understood as a competition for ownership of the process, i.e. who has the right to convene, contribute to and benefit from the Royal Commission. The mirror image of this conceptualization is to see the shaping of the mandate as a first engagement with the issue of target audiences. Particularly in the early stages of RCAP, gaining the trust of Aboriginal representatives was critical and Aboriginal groups were rightly seen as a primary audience. 

RCAP identified two other important audiences, government and main-stream society. Mulroney's call to Dickson evinced a willingness on the part of government to transfer or share ownership of the process, but it may also have signalled, in even stronger terms than the appointment of other royal commissions, the intention of government to externalize the problem, possibly with a view to avoiding it altogether. 

RCAP likely did not do enough to shape its mandate in such a way as to keep Ottawa engaged. In other words, the fact that Ottawa was not in charge may also have meant that Ottawa was not responsible. 

Vis-a-vis the third important target audience, non-Aboriginal Canadians, RCAP planned a two-step approach. It would focus on its primary, Aboriginal audience in the first phase and shift its attention to its third, non-Aboriginal audience in the last phase of its mandate. This plan was thwarted to a significant degree by the fact that the first phase consumed almost the entire budget.
 By the time RCAP wanted to engage with the public education portion of its mandate, it was running on emergency funding and many components of the original plan had to be abandoned.
 Much more could be said about the notion that engagement with the Canadian public should be considered an exercise in public education. Rather than adopting what Kennedy describes as a dialogic model in Australia that was successful in engaging Australians,
 RCAP seems to have wanted to transmissively teach Canadians about their history. 

Over the course of the RCAP process, the two competing concerns of timing and funding pressed down on the Commissioners. A broad mandate required more hearing time, more research and more expertise in diverse areas than a focused mandate would have done. This also had a negative effect on media reports which were largely focused on time and expense rather than the substantive work.

From a political perspective, the Oka crisis had created a window of opportunity because it generated a sense of urgency previously lacking in Canadian society and among the political elites. Crisis windows tend to close quickly no matter how the crisis develops: it is difficult to sustain a state of crisis; and even if there is a sustained state of crisis, slow, reflective responses are generally seen to be inappropriate. In other words, either the crisis, if not the underlying conflict, resolves, depriving the crisis response of legitimacy; or the crisis continues, in which case the focus tends to shift to shorter-term, more specific policy remedies. 

It is of course possible to cynically suppose that RCAP was chiefly designed to distract native resistance, but it appears to me safe to assume that neither the Special Representative nor the Commissioners adopted such a stance. But even if we accept that RCAP was a good faith effort, it is equally possible that its effect, if not its purpose, operated to devalue the coinage of aboriginal political power, which might have been at its zenith early in the RCAP mandate but which had lost momentum by the end. 

This has to be weighed against the value of a credible and thorough study of the issues which would tend to provide political capital. Indeed, one of the chief uses of the RCAP report has been in the context of aboriginal rights advocacy. Policy demands are frequently supported by RCAP findings and advocacy by and for indigenous groups often takes RCAP recommendations as a point of departure.
 It also has to be weighed against any gains that may be made through the process itself.

In sum, RCAP developed its broad mandate using a legal/constitutional paradigm with significant input from Aboriginal organizations. It successfully engaged Aboriginal peoples in its process. However, it failed to keep government sufficiently engaged in the shaping and development of its mandate. Funding and timing constraints also weakened its engagement with non-Aboriginal Canadians. 

Developing a Mandate - TRC

Compared to other TRCs, which are eminently political institutions, the unusual nature of the Indian Residential School Truth and Reconciliation Commission is immediately apparent. It derives its mandate from an agreement between parties to a law suit rather than unilateral governmental action, be that legislative or executive. Clearly, this has substantive implications for the work of the IRS Truth and Reconciliation Commission; however, here we are focusing on the impact of this fact for the development of the mandate. 
Like in RCAP, the dominant context for the development of mandate is legal rather than political. Still, there are some important differences between the constitutional/legal paradigm of RCAP and the legal paradigm of the TRC. Out-of-court settlements are protected by a host of legal privileges
 all of which operate to protect the integrity of the settlement process by excluding the prying eyes of the public. Secrecy is said to encourage settlement, which is in turn thought to contribute to outcomes that are mutually acceptable to parties, efficient and more likely to be adhered to. 
While these are important considerations for the settlement of civil actions, alternative dispute resolution literature has also long recognized that not all types of actions are suitable for settlement resolutions. These include settlements between parties experiencing significant power imbalances, settlements between represented and unrepresented parties, cases having a significant public justice component and cases where the settlement process may further victimize individuals such as cases involving sexual and/or domestic assaults.
 
Some of these criteria suggests that the law suit about Indian Residential Schools was a poor candidate for out-of-court settlement. Particularly, it is difficult to conceive of another case that raises the concern about public justice more poignantly. The parties to the settlement addressed this problem mainly through the establishment of the Truth and Reconciliation Commission which indeed has the potential to address the public justice issue. However, in order to do this, it has to step away from the secrecy that surrounded its birthplace. This has only happened very partially. 

What is known about the mandate development process? Again, we find a former Supreme Court Justice at the centre. Frank Iacobucci acted as mediator in the settlement process and the multi-layered, multi-factorial approach to the language in the TRC's Terms of Reference bear more than a passing resemblance with many of his judicial opinions. He not only presided over the settlement process, but also over the subsequent re-appointment processes as head of the appointment committee. 

The veil of secrecy over the settlement process has been pierced from time to time, if only to reveal outcomes. The Truth and Reconciliation Commission will build upon a published “Statement of Reconciliation” dated January 7, 1998 and the principles developed by the Working Group on Truth and Reconciliation and of the Exploratory Dialogues (1998-1999). 
Similarly, the lead-up to the resignation of Justice Harry LaForme and the subsequent resignations of his fellow Commissioners, as well as the reappointment process were shielded from public view. At one point, Iacobucci publicly threatened that further delay in arriving at consensus for replacement commissioners might jeopardize the entire settlement, but this appears to have been a pressure tactic of last resort, a breach in the otherwise well-maintained covertness of the process.
 

As a result of the secrecy surrounding the development of the mandate in Schedule N, it is more difficult to gauge the influence of the mediator in the TRC than in the case of the Special Representative in the RCAP process. Despite this, it is clear that the process was dominated by a legal paradigm and that the document is shaped under a legal, jurisdictional model. 

Given that the TRC is expected to deal with a single aspect of the RCAP mandate, it could be assumed that its mandate would be much narrower and more focused. However, both the anticipated time line and the budget hint at a different reality. Just like RCAP, the TRC is expected to take five years and just like RCAP, it has a budget of $50 million. It also follows the RCAP construction of a self-expanding mandate: 

The Commission may make recommendations for such further measures as it considers necessary for the fulfillment of the Truth and Reconciliation Mandate and goals. 

The goals and functions statements in the Commission's mandate further confirm that the TRC, while topically focused, will be extremely broad and far-reaching, consistent with the jurisdictional approach to mandate development. 

Resolving Tensions in the Mandate - RCAP

Obviously, the work of mandate development does not stop at the time the mandate text and terms of reference are finalized. Rather, these texts have to be interpreted by the commissioners, staff and participants in the process over the course of the mandate.
 As indicated, the Special Representative offered the Commissioners an extremely broad mandate. The RCAP mandate not only suffered from overbreadth (and the concomitant length of the process), but also from internal tensions. Somewhat crudely, we can understand the mandate as containing two chief objectives: the development of a constitutional law theory of the status of indigenous peoples and their national relationship with the Canadian state; and the development of a cohesive policy framework for the delivery of programs to indigenous individuals, families and communities for the amelioration of social conditions. The relationship between these two objectives is complex. A strong theory of aboriginal sovereignty seems to preclude Canadian governmental interference in internal affairs even if the purpose of the interference is benevolent. A strong theory of equality of access to social services under a liberal individual rights paradigm seems to preclude the recognition of group rights, let alone competing aboriginal sovereignties. To make matters even more challenging, different indigenous stakeholders, only some of whom were represented by aboriginal organizations, not only brought different priorities, but also different histories, experiences and capacities to the table. At the same time, it is likely that the recognition of self-determination rights/aboriginal sovereignty is a necessary condition for the amelioration of social conditions just as much as improved social conditions are a sine-qua-non for building capacity necessary for Aboriginal self-government. In other words, what may be seen as a trade-off from one perspective is an intimately tied, mutually reinforcing bundle of rights from another perspective. 

Resolving Tensions in the Mandate - TRC

The tension inherent in the dual objectives of truth and reconciliation have been the subject of much debate in the context of the South African TRC.
 Thought has already been given to the relationship between the dual mandates of truth and reconciliation in Canada as well,
 and it may be worthwhile to draw on the third part, not included in the Commission's title, to consider how the functions of the Truth and Reconciliation Commission might interact with one another.
 
Ultimately, the Commission will have to develop a theory on how to resolve the tensions in the mandate. First indications are that this has already proven extremely difficult. In the context of his resignation, LaForme made reference a disagreement between himself and his fellow Commissioners about the relative importance of truth and reconciliation, self-identifying as an advocate of reconciliation in a context of truth-seekers.
 Sinclair has taken a markedly different approach, indicating in a widely reported Canadian Press interview that reconciliation may not be achievable: 

Some have said there will never be any reconciliation for them and we just accept that as part of the truth-telling process.
 

The Commissioners may want to draw on the settlement documents for inspiration. The first sentence of Schedule N of the Settlement Agreement following the preamble is instructive in that it provides us with an insight into the functions of the IRS Truth and Reconciliation Commission in a manner somewhat comparable to the Truth and Reconciliation Commission in South Africa. It provides: 

Through the Agreement, the Parties have agreed that an historic Truth and Reconciliation Commission will be established to contribute to truth, healing and reconciliation. 

From this, we conclude that the IRS Truth and Reconciliation Commission appears to have more than the dual mandate its title suggests, it is to contribute to truth, reconciliation and healing. 
The ordering of the purposes is interesting. One could construe a linear time line that would render truth a necessary precursor to healing which in turn would enable reconciliation. Or one could draw on the central position of healing as the bridging concept between truth and reconciliation.
 As Conradi notes, the attractiveness of the concept of healing is in part that it bridges Aboriginal and non-Aboriginal forms of spirituality.
 Lastly, given its omission from the Commission's title, healing could be considered an enabling, creative absence that evokes and transforms.

Appointments, staffing, contracting

Individuals acting as commissioners or chairs are so central to royal commissions and TRCs that they often give their names to the entire enterprise. And even where they don't, many such processes are thought of as intimately tied or near synonymous with some lead personnel. It is difficult to think of the South African TRC without thinking of Archbishop Tutu. For better or for worse, commission chairs profoundly influence the processes over which they preside. Choosing the "right" person or group of people is generally thought to be extremely important and the appointment process of TRCs in particular tends to attract considerable political scrutiny. Freeman observes that:

A key lesson from past experiences is that a commission will tend to enjoy greater public and international support where its members are selected through a broad process of consultation aimed at ensuring a fair balance in the representation of political constituencies, ethnic or religious groups, and gender.

Little empirical research has been done about the most suitable professional backgrounds of TRC commissioners. In one study of East Timor, Mullet et al. found that: 

The participants agreed with the idea that the members of the commission

must be independent from the political system. In particular, religious

persons, historians, journalists, lawyers, sociologists, philosophers, and psychologists were favored (from 72%–82% agreement, p< .01).
 
It might also be valid to argue from a principled basis that the particular tasks or goals of the commission and the issue of professional involvement in the historical wrong under investigation should inform the choice of professionals. Subject matter expertise is particularly important if the expected For example, the profound implication of the South African legal system in the Apartheid system precluded lawyers are primary players. Similarly, the fact that churches are respondents in the Canadian class action leading to the TRC would appear to preclude the involvement of religious personnel, at least from the respondent denominations. 

The RCAP Special Representative and Commissioners

As discussed, the convener of RCAP was a former Supreme Court judge. He consulted with aboriginal organizations and appointed a former colleague, Bertha Wilson as commissioner and two other lawyers, Dussault and Chartrand as well as a legally trained politician, Blakeney. The only non-lawyers on the Commission, Robinson, Sillett and Erasmus
 were likely not predominantly chosen for their professional expertise but in order to ensure appropriate Aboriginal representation.
 This follows the British tradition of the independent judicial inquiry, the appropriateness of which was never seriously questioned in the RCAP process. One of the reasonable expectations in following this tradition was that the Commission would be perceived as independent and impartial and that its processes would have the procedural credibility of the justice system for non-Aboriginal Canadians. However, all of the lawyers were previously known to be at least moderately sympathetic to aboriginal rights issues and therefore did not have a completely neutral reputation. All of the non-lawyer commissioners would have been perceived by non-Aboriginal Canadians as favouring aboriginal perspectives. The high participation level and engagement of Aboriginal groups and individuals in RCAP suggests that it was perceived by them as a credible process, at least sufficiently credible to take a calculated risk. This is somewhat surprising because the Canadian justice system is arguably no less implicated in the oppression of Aboriginal Peoples in Canada than the South African legal system was implicated in Apartheid. Much of the credit likely belongs to the Aboriginal commissioners for bridging the gap. As for procedural fairness, it seems unlikely that the guarantor of the justice system would have been persuasive to indigenous participants, however, the Commissioners went to great lengths to create hearing modes that were acceptable to participants. 

The professional perspective of lawyers can be felt throughout the RCAP process. This had some distinct advantages in that lawyers and particularly judges have a professional understanding of the importance of procedural issues, would tend to guard the right to be heard and be patient, non-interventionist listeners who keep their questions to the end and let witnesses structure their own stories. This is borne out by RCAP transcripts. 

However, they also tend to filter information according to that which has legal relevance and that which does not. What is not legally relevant is not heard, even though it may be said. 

Further, the willingness to patiently let the process take its natural course may have been inconsistent with the urgency of the mandate. Finally, judges are used to a sense of finality when rendering judgment. Courts do not normally exercise supervisory jurisdiction over their decisions and are content to terminate their involvement at the end of the process. This professional culture may be partly responsible for a failure of RCAP to shape its findings in a way that would have facilitated their political implementation. 

When RCAP delivered its final report, it contained some 440 recommendations. The Commissioners insisted that these should be considered a single block and that it was imperative that government take a holistic approach to their acceptance and implementation. This offers the interpretive possibility that unless all recommendations are implemented in full, the efforts of RCAP should be considered to have been for naught.
 

Of course, it is always desirable for advisors to see their advice to be taken fully and comprehensively. However, anyone in the business of giving advice would readily acknowledge that this is rarely the case. Thus, the Commissioners must have expected that only a part of the recommendations would have political traction and that an even smaller part would ultimately be implemented. I would argue that a professional bias dulled them to the importance of this fact. 

By comparison, such considerations are the bread and butter of politics and it is therefore not surprising that Allan Blakeney was very concerned early on about the rate of progress and the method and format by which results would be made available. He resigned in protest.
 His replacement Commissioner Meekison, a professor of political science, was an expert in constitutional law and policy and did not have the same practical political expertise and connection as Blakeney. Implementational expertise in politics had gone missing from the skills portfolio of RCAP. 

In respect to content of the dual mandate, the capacity of RCAP to respond to both parts was impeded by differential expertise in the two areas, starting with the Special Representative. Clearly, lawyers have something to contribute to the constitutional question, but are professionally ill-equipped to design social support programs. The expertise brought to bear on the first issue was formidable: between Commissioners Wilson, Dussault, Meekison and consultants Peter Russell and Brian Slattery, RCAP had accumulated some of the country's finest constitutional minds. The formulation of a cohesive, constitutionally integrated theory of Aboriginal self-government has to be considered RCAP's greatest achievement.
  This level of expertise was not matched on the social policy side. 

Lastly, neither the Commissioners nor their support staff had expertise in engaging cultural institutions. The Final Report notes RCAP's efforts in communicating their results to the Canadian public. The chief modes of communication were the issuance of reports, a CD-Rom with transcripts and a NFB documentary. The only exception to this rather brainy approach was a music video, sponsored by the Bank of Montreal and aimed, in RCAP's words, at "the youth of the country."
 

The TRC Mediator and Commissioners

As was the case for RCAP, the personnel policy of the TRC is following the British model of the independent judicial inquiry. Two of the three first Commissioners were lawyers and two of the three current Commissioners are lawyers. In each case, the Chair holds a current judicial appointment. But while the usefulness of lawyers for at least an important part of the RCAP mandate is easily shown, this is much less obvious for the TRC. 

Let me return to the criteria for choosing professional expertise in TRCs outlined above: credibility, subject matter expertise, procedural expertise and a track record of (professional and institutional, rather than merely personal) innocence in the historical wrong under investigation. 

Among lawyers, judges have considerable credibility with non-Aboriginal Canadians, lawyers without judicial appointment much less so.
 Legally trained aboriginal Canadians appear anecdotally to have credibility in their communities, but there has been no empirical study of whether this credibility crosses over from the home nation to other groups. 

Lawyers (including judges) have no professional subject matter expertise in childhood trauma, retraumatization, aboriginal cultures and knowledges, the education system, historiographical methodologies, archive building, media communication, public knowledge building, political implementation processes, public administration or interdisciplinary research to name but a few important areas of subject matter expertise that might be relevant. Possibly more worrisome, because many of these areas are routinely touched upon in legal proceedings, lawyers may have a false sense of expertise depending on their exposure. 

Lawyers have considerable procedural expertise in holding hearings, but since the TRC has expressly rejected the idea of holding hearings that would resemble any judicial or quasi-judicial process, the relevance of their professional expertise in this regard has become questionable. 

Finally, the legal system is deeply implicated in the story of oppression of indigenous peoples in Canada, suggesting that lawyers, like clergy, may not have the requisite institutional innocence. 

The appointment of two indigenous lawyers modifies this picture in important ways: they bring experience in aboriginal culture and knowledges not because of their professional designations, but because of their personal biographies. They are likely more able to disassociate themselves from the oppressive history of the law by identifying with victims. Indeed, all three current Commissioners have publicly spoken about their victim status as survivors or dependents or spouses of survivors. 

Therefore, there are some important gains, but there are likely also important losses, particularly to the public perception of independence and impartiality. 

Fortunately, the Commissioners are not all lawyers. The third Commissioner of the original slate was a nurse with expertise in health care in Aboriginal communities, the third Commissioner of the current slate is a journalist with experience in Canada's North. Clearly, both sets of professional expertise add considerably and it is to be regretted that health care expertise is not part of the current portfolio. 

It is also important to remember that despite their highly visible and prominent position, the Commissioners are not alone in their task and have the ability to hire staff to round out the professional expertise of the TRC. For example, the appointment of Dr. John Milloy adds considerable expertise in historical methods and the history of the residential school system. Similarly, the survivor committee members add much expertise and experience in aboriginal culture and knowledges. 

However, staffing to date has not closed the gaps on psychological and health supports and communications outside of Aboriginal communities to name but two examples. At least one of the Commissioners has betrayed an almost touching naiveté about the psychological challenges of the task ahead.

In sum, the blue print of RCAP and the underlying model of the British judicial inquiry have been adopted, it appears, without much questioning. The insistence on a judicial chair demonstrates the deep commitment to this model. Despite this, there are reasons to believe that a "law-heavy" TRC may not have been an ideal choice, nor is it supported in the international comparators. The Commissioners would do well to recognize the limitations of the model and to invite people into their circle who can round out and counter-balance. In this context, it is important to be cognizant of and responsive to the professional tendency of lawyers to delegate other knowledges to a subservient or assistive role. 
Defining goals/measures of success

The final area of investigation in this paper is the role of defining goals and measures of success. The importance of this task is difficult to overstate. Ideally, it should take place iteratively over the course of the mandate, particularly where the mandate is extensive. There are two related, but analytically separate questions: 1) what do the commissioners see as the goals of their work? and 2) how and when will we know whether those goals have been achieved. The first question is related to the self-interpretive work of the commission. For example, are the goals related to the process, specific outcomes or systemic change? 

Process-oriented goals might include credibility, fairness, independence and impartiality; outcome-oriented goals might look towards changes in specific metrics such as economic conditions, suicide rates or maternal health; while systemic change might involve rhetorical, discursive, symbolic or relational changes. 

Without answering the first question about goals, it will be impossible to even ask the right questions about the second issue. 

Process-oriented goals have the advantage that success will be apparent in the short term, many accomplishments will be visible even before the process is concluded. Specific outcome goals tend to carry their own time-lines and metrics imbedded in them, e.g. a rise in average income by 50% within a decade or a suicide rate near or at the Canadian average by a particular date.
 Systemic change is harder to measure and identify, but of course for that reason no less important or valuable. However, it is in this area that defining success is most important. Clearly, systemic success measures will be qualitative and we should be wary of descriptors of success that seek too close a tie between the metrics of outcome successes and the evaluative criteria for systemic change. 

Measuring Success - RCAP

One of the biggest shortcoming of RCAP in my view was the absence of indicators of success built into the final report. 

If the path was the goal, RCAP was a success. It engaged indigenous people in this country, individually and collectively; it created a space where voices long silenced were heard and found voice as a result. 

If the purpose of RCAP was diffusion of acute political tension (as in under the theory that it was a direct response to the Oka crisis), then RCAP has to be considered an unmitigated success. There has been surprisingly little violent engagement by aboriginal groups with Canadian settler society since the RCAP final report.
 

If the purpose of RCAP was to ameliorate the living conditions of indigenous Canadians, it was in significant ways a failure. 

If the purpose was to educate settler society about the plight of indigenous peoples, it might count as a modest success; if it sought more broadly to persuade the Canadian mainstream that the future of the country depended on reformulating the relationship between Aboriginal and non-Aboriginal people living on the territories that maps describe as Canada, it is likely a failure. 

If the purpose was to reinvent the constitutional arrangement, it was a failure in the sense that important constitutional innovation preceded RCAP and in the sense that the failure of the Charlottetown Accord has acquired permanence as confirmed by the absence of political consequences for the conservative government when it scuttled the Kelowna Accord.
 

The above list should make it clear that success is very much in the eye of the beholder; in part, this is due to the fact that the Commissioners did not provide a particular, unifying lens.

This had two important consequences: one, it was left to the various audiences to determine success and two, it amplified an implementational fault line that goes through the report. 

On the first, declaring RCAP to be a success, a failure or a mixture of both has become an advocacy device and has made it extremely difficult to arrive at a balanced and thoughtful consideration of its merits. The final report became grist for the mill of political lobbying rather than a sound basis for policy making.

On the second, RCAP was clear in rejecting assimilation and was ultimately not supportive of aboriginal sovereignty writ large, but proposed self-government within a modified Canadian constitutional arrangement as a compromise. This had a great deal of intellectual integrity, but was difficult to implement. 

There was no support among indigenous organizations for a single arrangement of self-government, to some extent because of the fear of domination by the AFN. There was no main-stream political support for more than minimal constitutional change as had become amply apparent in the failed Charlottetown Accord. 

As a consequence, self-government became a code word for an aggregation of mini-sovereignties with varying scopes yet to be defined. This was expedient for all audiences, but has had the effect of deferring rather than resolving the underlying conflict.
 

 Defining measures of success serves an additional purpose: it assists in moderating expectations. It is clearly unrealistic to expect a single event, even one that lasts five years and costs millions of dollars, to single-handedly fix a problem as complex as any one of the issues tackled by RCAP, let alone their aggregate. It cannot replace political will, undo history or overcome intergenerational effects. At best, it can initiate change or contribute to making change. Has RCAP succeeded on that measure?

Nothing in my professional background permits me to evaluate RCAP's systemic impact, but in the happy learned tradition of standing on the shoulders of others, I would note that media studies such as Harding suggest that the public discourse about aboriginal issues has experienced some modest shifts since RCAP.
 This does not mean that media reports no longer engage in racist stereotyping or frame issues in ways fundamentally contrary to or ignorant of indigenous perspectives. However, Harding notes that there has been significant capacity building on the part of at least some aboriginal groups in terms of media relations that have contributed to change. He also observed that the emergence of indigenous media has contributed to the development of counter-discourses and main-streaming of indigenous perspectives.

Implications for the TRC

If I am right about the need to build measures of success into the process and to moderate the expectations of various audiences, the TRC has a daunting task. In part, this is because of the broad and multifactorial mandate. Some outcome measures will be readily available: how many hearings, how many pages of transcripts, how many people heard, how many events organized. Indeed, the TRC has already focused on this kind of information in their press releases, particularly in response to concerns over the delays caused by the resignations. 

Some more qualitative measures can be gleaned from the list of principles set out in Schedule N. In other words, we might gauge the success of the TRC by comparing it to the principles set out in the settlement document establishing the TRC. These principles are listed as follows: 
accessible; victim-centered; confidentiality (if required by the former student); do no harm; health and safety of participants; representative; public/transparent; accountable; open and honourable process; comprehensive; inclusive, educational, holistic, just and fair; respectful; voluntary; flexible; and forward looking in terms of rebuilding and renewing Aboriginal relationships and the relationship between Aboriginal and non-Aboriginal Canadians. 

This is a bit of a laundry list. For ease of analysis, it may be helpful to  group these principles into participatory, process and outcome considerations. 
Participatory principles govern the subjects and modes of participation. Most emphasis is being placed on the principle of voluntary participation which is reiterated in Schedule N in a number of places. The participatory rules of the TRC are designed to be enabling rather than restrictive and include accessibility and inclusiveness. This is also reflected in the standing rules of the Commission as expressed in the authorization to "receive statements and documents from former students, their families, community and all other interested participants". 

Broad standing rules are consistent with demands by survivor groups and other Aboriginal representative organizations. 

As great an achievement as the Indian residential schools settlement is, and all the players in its development are to be applauded, the agreement is only the stage-setting mechanism for personal and collective reconciliation processes that must follow. The real test is in its implementation, and the challenge is in the design that will allow for the widest participation and effect. Somehow, all Canadians and First Nation peoples must be afforded the opportunity to participate.

These enabling principles may come into competition with and require balancing against the goal of representative participation. How much directive effort is required on the part of Commissioners depends on one's understanding of the kind of representativeness the process is intended to achieve. One possibility is that what is required is regional representation. Another reading suggests that all victim demographics should be represented (e.g. First Nations, Métis and Inuit or older and younger or male and female students). 
The most challenging form of representativeness would be to demand that the principle requires the attendance of representation of all parties and at least some non-parties, in other words, that it should include the categories of victims, direct and institutional perpetrators, and various by-standers.
 

Procedural principles can be grouped into principles that enable victim participation (victim-centred, respectful, flexible, protective of victim well-being) and those that safeguard the public perception of the process (public/transparent, open and honourable, just and fair). Both sets of principles create challenges in themselves; however, the most serious challenge is to integrate both sets of principles into a consistent whole. 

It would exceed the scope of this paper to consider the procedural fairness issues arising from the dual set of principles, but it might be worth noting that both the jurisprudence and procedural fairness literature have conceptualized these dual principles as requiring trade-offs or balancing. A gain on one side of the ledger amounts to a loss on the other. It seems to me that this zero-sum game approach to procedural justice is unlikely to produce success. Instead, a holistic view of what is just and fair, taking into account the various audiences and stakeholders is needed. 

Finally, Schedule N sets out four principles related to the outcome of the process: it is supposed to be accountable, comprehensive, educational and forward-looking. While the preceding principles raised some operational difficulties, the last set of principles is in need of much conceptual development. 

At this stage, it might be helpful to raise at least some indicators of what they should not stand for: 

Accountability should not be understood exclusively or predominantly in the political vein of post-sponsorship scandal Ottawa. Sinclair validly objected to the interference in the TRC's administration by bureaucrats concerned with holding the public purse strings. The RCAP experience demonstrates how easy it is for media reports to become preoccupied with dollars and cents at the expense of substantive engagement. From a psychological perspective, it is easy to unmask these tendencies as defensive strategies of avoidance, but that does not deprive them of their power.  

Comprehensiveness should not be understood as a licence to drag out the process. Already, the TRC is considerably (and unavoidably) behind schedule. The RCAP experience tells us that delay can be extremely detrimental to outcome success.

Education has to go beyond the formalities of the post-secondary education realm. The RCAP experience is a warning. Clad in school-marm's clothing, it will not achieve its purpose. Cultural institutions, artists and creative forces should not be excluded. 

Forward-looking cannot mean that the hard stories get covered in the chocolate frosting of "the good side". Already, the TRC has responded far too willingly to the demands of Canadians for "the other side of the story". 

In conclusion, the TRC faces numerous challenges. It can draw on RCAP as a roadmap as long as the Commissioners remember that some of the roads marked on the map turned out to be cul-de-sacs while others led to progress; and that the journey counts. 

* Assistant Professor, University of New Brunswick Faculty of Law. Thank you to my research assistants Jennifer Madore and Frances Middleton for all their help with this paper. Its shortcomings exist despite their able efforts. 
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