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INCOMPLETE DRAFT – PLEASE DO NOT CITE WITHOUT AUTHOR’S PERMISSION
Cairns (2003) describes the history between First Nations and Government as a storehouse of deception, arrogance, mistreatment, coercion and abuses of power.  But, it might be noted that this phrase might characterize how government treated all minority groups in Canada.   It would only be within the past half century have we taken some interest in how we have treated minority groups.  To be sure, the events of WWII were important sensitizers and created a climate that Canadians would use to reflect on their treatment of minority ethnocultural groups.  But, it must be pointed out that prior to that, Canadians were silent on the issue or simply focused on the “peace and good order” mentality that the Federal government espoused when taking over control of the land of what is now Canada and dealing with minority groups. Specific conflicts and injustices involving First Nations people were recorded in the past but they were characterized as anomalies and not the general thrust of the Government.  However, by the 60’s scholars began to write on the mistreatment of minority groups, e.g., Indians, Japanese, Chinese, and included a more systematic analysis of Canada’s treatment of First Nations people.  The Bilingualism and Biculturalism Commission also appeared in this time frame and it also provided a reflective assessment of how immigrant and minority groups were treated in Canada.  An entire series of history books about various ethnocultural groups was published, each outlining the actions committed against them, the discrimination they received and the justifications given by majority Canadians.  Book 4 of the Commission focused on the cultural contributions of other ethnic groups, demonstrating that the building of Canada was not just the result of the French and English.   It was a period of time when Canadians would be forced to review the sordid past of its treatment of minority groups.  When the Hawthorne Report (1966-67) was released, Canadians woke up to find that there was indeed something wrong with how we treated First Nations.  As such, a new ethos began to emerge in Canada with regard to how minority groups were treated.


As such, since the 70’s, there has been much written about minority groups and specifically about Aboriginal peoples, albeit from a particular perspective.  This chapter will focus on how Canadians have responded to the charge that Cairns and other scholars have made.  What is the motivation for addressing these injustices inflicted upon Aboriginal peoples?  As the 20th century unfolded and came to a close, the initial response to the charges that Government inflicted harm on First Nations people varied from justifying why such actions were taken to rejecting the charges.  How then, has it come about that the Prime Minister of Canada, in 2008, issued a formal government apology to Aboriginal people in Canada?  Our focus in this chapter will be on the residential schools and the manner in which the Government dealt with the outcome.

The History of Residential Schools 

At the end of the 19th century, the federal government, in its attempt to assimilate First Nations people and carry it out in the most cost efficient fashion, found an ally in their efforts through the Catholic church.  It was not a new alliance, the first missionary operated schools in Canada had been established in the 1620’s and others in the early 1800’s.  However, this was a formal partnership with the Catholic church (and later with agreements with other religious groups—Anglican, United, Presbyterian) to build a nationwide system of residential schools for First Nations children.  The federal government was responsible for funding and setting general policy for the school system while the churches oversaw the day to day operations of the institutions.  The new school system was seen as a way of changing the relationship between First Nations people and the Canadian government (Llewellyn, 2002).  By 1874 state authorities began removing First nation children from their families and communities and placing them in Indian Residential schools in an effort to assimilate them into Canadian society. It was argued that since it was the responsibility of the Federal government for educating and caring for First Nations people, their only avenue of success was to learn English and adopt Christianity and White settler customs.  In addition, it was assumed that this new lifestyle would be passed on to the next generation and within a generation or two, Indian culture would be dead.  Initially about one thousand students attended 69 schools across the country.  

Settlers also demanded that the government deal with the so called “Indian problem” and thus its own interests merged with those of the white settlers.  Since the First Nations had been defined as “Wards” of the government at the time of confederation and became a financial burden on federal coffers, it was in the government’s best interest to quickly assimilate and enfranchise Aboriginal peoples.  The solution of residential schools would not only address the settlers concerns but also relieve the government of costs once these people no longer were “Indian.”  The Annual Report of Indian Affairs (1885) notes: 

If it were possible to gather in all the Indian children and retain them for a certain period, there would be produced a generation of English-speaking Indians, accustomed to the ways of civilized life, which might then be the dominant body among themselves, capable of holding its own with its white neighbours, and thus would be brought about rapidly decreasing expenditure until the same should forever cease, and the Indian problem would have been solved.

By 1920, the deputy Superintendent General of Indian Affairs made residential school attendance compulsory for all children between the ages of 7-15 and by 1931, there were over 80 residential schools operating across the country (except in New Brunswick and PEI). The schools took the position that speaking Aboriginal languages in the schools was forbidden and First Nation cultural practices were to be suppressed.  It is estimated that about 150,000 Aboriginal children were removed from their homes and communities and forced to attend the schools over the period of 1874-1996.   However, it would not be until 1958 that a recommendation for the abolition of residential schools was submitted to the federal government.  Rather than closing these schools, the Federal government ended its formal partnership with the religious organizations and began transferring control to the First Nation bands in 1970. It would not be until 1996 that the last residential school closed its doors in Saskatchewan.  Today it is estimated that there are 85,000 Aboriginal students still alive who attended residential schools.  

Throughout their residential schooling years, First Nation students lived in substandard conditions and endured physical and emotional abuse (Furniss, 2000; Haig-Brown, 1998).  For two months a year the students would be sent back to their home community, unable to speak their mother tongue, adrift from the culture and traditions going on in the community and having taken on new values and norms that were different than those living in the First Nations community.  Any correspondence between the school and the family was always in English, oblivious to the fact that many of the parents of the children did not speak or understand English.  Finally the students themselves were segregated by sex and only surreptitiously were they allowed to interact.  The end result was that subsequent family life and interactions with the opposite sex was foreign to these students and this would indeed come back to haunt them as the intergenerational trauma spread over generations.  Their ability to re-entre their First Nation community was close to nil since they had lost their language and culture.  Moreover, since many of the “skills” they learned at the residential schools were substandard, they were not able to function in the urban centres even though they spoke English.  In the end, the colour bar prevented them from entering the world of the “whites.”  

These “total” institutions imposed conditions of disconnection, degradation and powerlessness on the students and prevented any outside influences to moderate the schools influence (Dyck, 1997).  Like prisons, residential schools permitted and sometimes even encouraged the abuse of children in order to bring about a transformation of their behaviour and psyche.  Physical, sexual, spiritual and psychological abuse were rampant in the schools as a planned strategy to resocialize First Nations children into becoming “red-white children.”  The harsh and arbitrary punishments were an everyday reality and even for those who did not suffer sexual or physical abuse, they were subjected to spiritual and psychological abuse.  For example, they were removed from their families, their communities and their culture, language and spirituality were substantially dismantled.


Reports of child abuse within these institutions emerged early on but since the reports were by First Nations people, they were ignored and rejected.  There is little evidence that suggests that anyone accused of child abuse at a residential school was reprimanded or lost their job.  At best, if the abuse was egregious, they would be moved to another school.  As such, for over three quarters of a century, the abuse that took place in these schools was ignored and a veil of silence was maintained by both church and government officials (Furniss,2000; Haig-Brown, 1998).  However, in 1989 the Mount Cashel Orphanage scandal became public and other prominent First Nation officials made public that they had been subjected to physical, psychological and sexual abuse while attending the residential schools.  This would be the first crack in the wall of silence that would soon open the floodgates of claims of abuse. 

 Denial is a process by which people shut out or cover up certain forms of information.  Canadians, over the years, have used both types of denial.  First literal denial (arguing that something did not happen or is not true) has been used to argue that assertions being made are simply not true.  For example, many Canadians argue that First Nations people have a better quality of life than non-First Nations people.   Or they argue that the government has always taken care of First Nations people to make sure they were protected.  Or that First Nation peoples were never exploited by the government or the private sector.  In other cases Canadians switch to interpretive denial which does not deny the facts but gives them a meaning different from what seems apparent to others.  For example, some people refer to students in the residential schools were “disciplined,” not abused.  In cases where reserve lands were taken away from initial allocations, this is interpreted as “they were given too much at the beginning,” or “they weren’t using the land anyway” so the removal of the land is justified.  


In 1991 the Royal Commission on Aboriginal Peoples was created to address concerns that had emerged over the governance, treaties and the relationship between Aboriginal people and Government over the past century.  The creation of this Commission was the result of a series of unsuccessful attempts by the government to resolve provincial/federal power sharing arrangements, e.g., Meech Lake, Charlottetown Accord, for which Aboriginal people had been marginalized in the debates and decisions taking place between the two levels of government.  However, out of the Royal Commission, a new issue emerged—that of abuse suffered by Aboriginal people in the residential schools. The Royal Commission, for the first time, gave voice to those people who suffered in the residential schools and it gave credence and legitimacy to those claimants.  By 1996, when the Royal commission submitted its final report, the Commission presented several recommendations with regard to how this issue should be dealt with.


In the absence of any response by the federal government to the allegations of abuse, residential school students began to seek justice through both criminal and civil courts.  As Llewellyn (2002) notes, many victims opted to file civil actions (in addition to or in place of criminal charges) against the federal government, the churches and where possible, against specific individuals who committed the abuse.  The nature of the charges ranged from assault, negligence, breach of fiduciary duty, vicarious liability, cultural deprivation and cultural genocide.  In response, the federal government rejected these claims and at one time, petitioned successfully to have a Indian band council joined as a third party defendant on the grounds that they bore some responsibility as a result of their role on the governing board of a residential school.


By 1998 there was a growing concern about the rapidly mounting legal claims against the Federal Government and the churches (The actual cost for the churches by 1999 was well over $10M), INAC and Justice were ask to test, in collaboration with churches and survivors, the potential for using an alternative dispute resolution mechanism to reach reliable but more sensitive and timely resolutions for abuse cases arising from Indian residential schools.  This mandate was renewed in 2000.  The idea was that there should be an alternative way of resolving abuse cases outside of litigation AND to find a way that survivors had a voice in determining how their stories were told and their redress was determined.  In the end, the process was determined by government officials and directed toward dealing with their legal liability for abuse claims. In 2001 under a special order of the Prime Minister, political responsibility for the residential school cases was transferred out of INAC and the Department of Justice and placed with the Office of Indian Residential Schools Resolution under the guidance of the Deputy Prime Minister.  

In the Governments response to the Royal Commission on Aboriginal peoples, it published Gathering Strength: Canada’s Aboriginal Action Plan and it included a formal statement of reconciliation presented by the Minister of Indian Affairs.  In this statement, the Prime Minister was able to “finesse” the presentation.  He signaled that the Government was generally supported of Aboriginal claims and was attentive to historical grievances.  However, at the same time he symbolically noted that he did not fully support the Royal Commission recommendations by withholding the full support of the government’s imprimatur on the statement of reconciliation (Nobles, 2008).  

In an attempt to allow former students a choice to address their claims, the Government launched the National resolution framework which included a litigation strategy, health supports, and an alternative dispute resolution.  This sector worked with former students of the Indian residential schools, Aboriginal organizations, church representatives and the courts to try and develop and implement a settlement agreement.  In somewhat of an anomaly, the federal government, in 2002 introduced the First Nations Governance Act as a replacement to the Indian Act but withdrew the proposal after First Nations leaders lobbied against it.   In 2003, the Federal government launched an out of court dispute resolution program to compensate and offer therapeutic services to survivors of the residential schools.  In the Action Plan developed by the Federal government, it established an alternative dispute resolution program as an alternative to civil litigation for students who experienced physical and sexual abuse or wrongful confinement at a residential school. However, at the same time the federal government set limits on what it was willing to deal with in an alternative process.  For example, it refused to allow the issue of cultural genocide or loss of culture to be put on the table in discussions about alternatives and argued that it would only deal with settlements that involved sexual and physical abuse.  Aboriginal leaders tentatively supported the idea because they thought that this alternative process would provide a more humane and expedient process for victims. Two years later only 147 claims had been settled while more than 2,000 had been filed and were awaiting hearing or adjudication. The government mandated up to 27 pilot projects (but only ten actually operated) before they were closed down.  Kaufman (2002) was asked to evaluate this pilot project and concluded that it did not create efficiencies, it did not shorten the time it took to make a decision, it did not allow the survivors to have a voice and it did not reduce the costs.  As such, the pilot project was shut down and a new avenue for trying to resolve the claims started.    In addition, more than 12,000 claims had been filed as well as a number of class action suits were implemented.  By 2004, under the Alternative Dispute resolution process, about three thousand decisions had been made for a cost of $157M.  By 2007 when the final agreement took place, there were nearly 20,000 claims filed of which just over 7,000 had been resolved.  For those thirteen thousand claimants in litigation, about half were settled before trial or by trial with a total value of compensation of $127M.  In the end, the implemented Alternative Dispute Resolution process was not a successful strategy.  This “alternative dispute resolution” process offered by the government did not challenge the assumptions underlying the current tort litigation system.  The new alternative process did not challenge the theory of justice animating the current tort law system and as a result, did not provide a meaningful alternative to litigation for First Nations individuals who were part of the residential school system.  

But external events overtook the efforts of individual lawyers and at its annual meeting in 2004, the Canadian Bar Association adopted a resolution calling for the government to go beyond the existing Indian Residential Schools Dispute Resolution process to provide a base payment to all survivors of Indian Residential schools.  This recommendation was based on practical concerns in that the legal system would soon be “jammed” due to the number of legal cases being brought forward.  However, it also provided the government with another alternative strategy with regard to dealing with the issue of residential schools and its relationship to First Nations people.  

Compensation and Alternative Dispute Resolution

In 2007 the Federal Government once again came up with a new plan to address the claims from survivors of the residential school system.  We begin our explanation as to how this came about by first outlining the current legal system of Canada. It is based on the narrow grounds of “tort law” and related notions of harm, wrongdoing and compensation.  In the present case of the residential schools, a claimant had to file a complaint, complete a 40 page application form and provide intimate details of every act of abuse that happened to them as a child.  First it is interesting to note that Canadian law is built in such a way that cultural genocide is not an illegal act.  Second, the process of filing a charge is so daunting that only a few will ever take up the challenge and thus render the existing law ineffective for most First Nations people who were abused.  Even if they did decide to proceed, the services of a lawyer are needed.  A third issue is that even when the documents were filed, not all the cases were found in favour of the complainant.  Finally, the power of the Canadian Bar Association in Canada should not go unnoticed.  However, as noted above, only physical and sexual abuse issues are allowed under criminal Canadian law and any claims with regard to cultural appropriation or loss were summarily dismissed by the courts.  Hence only those cases involving sexual assault and batter were considered by the courts as a legitimate claim. Given that the average age of residential school students is 60, at the current rate of processing the complaints, most of the individuals would be dead before their complaint would be heard.  The government accepted the recommendation by the Canadian Bar Association that the “law of torts” was an inappropriate tool to deal with the issue of residential school cultural abuse and some alternative process was required to deal with the “log jam” that was quickly closing the courts. Thus, the first reason for looking for a different route to solve the issues was a pragmatic one.  

Nevertheless, even though the use of litigation is a daunting experience, there are several reasons why this strategy for resolving disputes is preferred by many First Nations people.  First, people use the courts because they are considered the core of legitimacy and authority in Canadian society.  Winning in court vindicates the claimant and publicly demonstrates that a harm has occurred.  Moreover, in the litigation system utilizing the courts, if the plaintiff wins, he/she is provided a “damage award.”  It demonstrates that one’s rights were diminished and the courts provide compensation for those diminished rights.  Second, there is a belief that the use of the courts will provide protection for the less powerful parties.  The perceived power imbalance between First Nations individuals and the government (or church) would be more balanced within the confines of a court system.  Third, First Nations individuals surviving the residential schools considered the use of the courts because of its public nature.  Court proceedings are usually public and the media generally report on the details of the case.  As such, there is a feeling that if the claimant went to the courts, the abuse and degradation of the individual by the government and the churches would become public information—with the hope that the public would find such actions by the government and churches repugnant and worthy of compensation for the individual who had his/her rights diminished.  In the end, Canadians would demand compensation and changes in terms of how Government treats its citizens.  The final advantage for using the courts is that they are familiar and known.  Given that 7 out ten First Nations persons have been involved in a court procedure by the time they are 30, they have some understanding of what will happen in the courts.  

At the same time there are many concerns that First Nations people have about utilizing the courts and for that reason were somewhat receptive to an alternative dispute resolution mechanism.   Factors such as the cost of litigation, the time it takes to go through a litigation and the adversarial nature of the court system are all powerful disincentives to use the courts to resolve claims emanating from their experiences in the residential schools.  Moreover, the current tort system is linked to the narrow conception of “harm”.  And the harm is restricted to the harm suffered by an individual.  A family or community cannot be brought into the litigation system to claim harm.  Finally the current litigation system focuses on “winners” and “losers” and the ability to engage in compromise is simply not part of the process.  

In the end, an unholy alliance between the Canadian Bar Association and the Assembly of First Nations agreed that a new resolution procedure had to be established.  As a result, pressures on the government (both inside and outside) resulted in the government meeting with the Assembly of First Nations to develop a package of reparations for school survivors.  Why was the government ready to pursue a totally different strategy and why did they chose the specific program that was eventually chosen?  Here we find a more ideological basis for giving up on the “corrective justice” model and NOT choosing an alternative referred to as “restorative justice” model which is an important process that could have been used to resolve the legacy of residential schools and the impact upon First Nations people.  The answer is that “restorative justice” model would have precipitated events that were ideologically not acceptable.

Before we proceed to more fully explain this, we need to look at the difference between the two legal systems being discussed.  In the “corrective justice” system that is so prevalent in the current litigation process, there is always a winner and a looser.  When the plaintiffs and defendants enter the court, they are adversaries and the conflict between the two intensifies as the process unfolds.  The goal is to establish liability, establish a winner and a looser, and the winner takes all.  Charges and counter charges between the two parties is commonplace and compromise is not likely to be the end result of a court case.  In the case of the residential school abuses, the current system seems woefully inadequate in dealing the issue of “harm” for First Nations individuals who were part of the residential school experience.  Tort law takes the position that there is a claim by one party that he/she has been harmed by wrongdoing of a non-material nature.  In short, this law system accepts that wrongdoing is an interference with the rights of the individual victim.  In this system, the defendant claims that he/she did not violate the rights of the plaintiff.  All this sounds familiar and certainly seems pertinent to the case of students in the residential schools who claim abuse.  An example might be in order.  If you have a lawnmower in your back yard that you have purchased and I come over and take it, I am now better off than you and you are worse off.  Clearly there is an inequality in the rights we each enjoy as a citizen when I took your lawnmower.  As such, corrective justice would step in and assess the value of the lawnmower and require that I return or compensate you for your loss.  In short, corrective justice tries to remedy the harm and deal with the inequalities created by my interference of your right to have a lawnmower that you paid for in your backyard.  It takes the position that justice is served by taking from the wrongdoer and returning it to the victim.  The objective is to simply return things to the way they were before the wrongful act. The problem with this system is how does corrective justice deal with nonmaterial harm?  Here is the problem.  How do the courts compensate an individual for abuse, loss of language, loss of family life, loss of a childhood?  It is true that in the civil suits, the student of a residential school can obtain financial compensation but the courts can do nothing to deal with the issues of non-material harm.  Moreover, the churches took the position that if they were forced to pay, they would go bankrupt which means that they would be worse off, materially, than the students who would gain financially; the government would have to find monies from other programs to pay the students, and the non-material components of the students’ lives would not appreciatively change.  Students would still be without their language, their religion, their families, their communities.  Given these issues and the factors discussed above, it would seem that the decision to jettison the corrective justice system to resolve the issues emerging out of the residential schools was the correct decision.  But more importantly why did they choose the route they finally chose?  Why did they not choose an alternative dispute resolution process called “restorative justice?”  

If the government was to address the harms caused by the residential school system, then clearly the corrective justice system is inappropriate.  Something more is required than just settling legal claims if Canada is to address the history of abuse in the residential school system.  However, that is not what the government chose.  They chose to resolve the issue through a very different process.  Their primary focus was on the settlement of the legal dispute rather than dealing with other underlying issues between the parties.  Settlement focuses on the individual dispute and not on the broader relationships between government and First Nations.  As Llewellyn (2002) point out, the problem is not with settlement per se but rather with settlement as the primary goal of dispute resolution processes.  And, it would seem that the government was interested in settlement even at the expense of justice.  As such, it took the expedient route of offering a compensation of $2B, no questions asked, if the individual claimant met the nominal criteria—having gone to a residential school, how many years, suffered sexual or physical abuse.  

In 2004, the prime minister suggested that Canada was willing to embark on a new collaborative relationship with First Nations people.  He stated that no longer would Ottawa develop policies first and discuss them with First Nation leaders later.  This principle of collaboration would be the cornerstone of their new partnership under the then leadership of Paul Martin.  However, little did people know that this new strategy would allow the government to sidestep the crucial issue of dealing with the relationship between First Nations and Government.  Moreover, it has never involved non-Aboriginal Canadians in the process.  The abuse suffered by the students was a result of a relationship of inequality, oppression and disrespect evidenced by the churches and the government.  These were issues that were raised by the victims during their presentations to the Royal Commission as well as their contributions to the Working Group on Truth and Reconciliation and the Exploratory Dialogues that took place from 1998 to 1999 and yet the blanket settlement offered by the Federal Government does not deal with this.  In the dialogues that were held, a number of principles were set forth by First Nation participants.  They concluded that whatever process be adopted, it had to be holistic and spiritual, it had to allow for all relevant issues to be addressed, that there would be recognition of the connectedness and interdependence of all things.  For example, the abuse experienced by a student could not be addressed in isolation from the context of the residential school system and the relationship between First Nations people and non-First Nations people.  The restoration of this relationship to one of mutual concern, respect and dignity is what the victims sought and the compensation is only secondarily on their priorities.  As we know today, the government rejected these principles and chose a strategy that would allow them to side step these issues and focus on the settlement.  The government reversed the order of importance and views the compensation as a one time payment and the issue is finally resolved, forever.  There is no recognition that what is at issue is more than the settlement of individual legal claims.  Any commitment to restoring relationships of equality between the two parties has been ignored and remains part of the legacy of governments’ relationship to First Nations people—they are not equal to non-Aboriginal people in the eyes of government.


What First Nations people were looking for was an alternative means of addressing a history of abuse that went far beyond that of settling an individual claim.  What First Nations people wanted was a process that focused on repairing these relationships to ones in which all parties’ rights to equal dignity, concern and respect are satisfied (Llewellyn, 2002).  What they wanted was similar to what was proposed by the Royal Commission, the Assembly of First Nations and the Law Commission of Canada—a process of restorative justice.  Restorative justice is founded on the idea that justice is concerned with restoring social relationships of equality.  Achieving social equality requires that the system attend to the relationships among the individuals, groups and communities involved.  Moreover, as Llewellyn (2002) points out, in restoring relationships, concern must be with both the discrete wrong and with its relevant contexts and causes.  If the relationships among the parties are to be restored, you need to expand your assessment beyond the single dispute at issue.  The underlying conflict has to be addressed and resolved.  The aim of restorative justice is thus an ideal of social equality.   Restorative justice focuses on restoring the relationships between the wrongdoer and the victim in which the rights of both are respected—each person’s rights to equal dignity, concern and respect are satisfied.  This justice objective is not to restore the relationship to the state it was before the wrongdoing but its goal is the restoration of the relationship to the ideal of social equality (Ross, 1996).  

For the federal government to have taken this strategy, it would have required to admit the position of inequality that in fact precipitated the wrongdoings at the residential schools and then address the thorny issue of how a relationship of equality could be established between First Nations people and non-First Nations people.  This, of course would entail rethinking about the linkage and operations of institutional orders, e.g., tort law, legislation—Indian Act, INAC, Justice, and how they could be changed to come to a position of social equality between Government and First Nations.  Moreover, this conception would have to involve all Canadians as they undertake measures to achieve social equality.  Clearly this did not take place and non-Aboriginal Canadians are once again uninformed bystanders; unaware of the issues and only hearing that it is costing them $2B to resolve this issue. 

The Settlement

In 2005 the government and the AFN signed a political agreement in which the government offered an alternative strategy to address the legacy of the residential schools.  Representatives from the government, churches, AFN and legal counsel for former residential school students reached an Agreement in Principle on reparations, truth and reconciliation. In May of 2006 the government approved the agreement and in 2007 the $2B Indian Residential Schools Settlement Agreement came into force.  There are many components to this settlement.  First of all, there was an agreement to compensate survivors of the residential school.  Against the advice of First Nations people, the government refused to provide compensation to families of residential school attendees who had since died. Second, there would be an individual and collective measure to address the legacy of the Indian Residential school system—including payments.  A Truth and Reconciliation Commission was established, a commemoration fund was established and an Aboriginal Healing foundation was created.  Finally, it should be noted that churches, except the Catholic Church, contributed $100M in cash and services toward healing initiatives.

Under this agreement, former residential school students are entitle to a lump sum called the “common experience payment” that recognizes the group harm that resulted from the schools.  Each student who spent at least part of one year living at the school is eligible for a payment of $10K plus $3K for each additional year.  As of mid 2008, nearly 100,000 applications for the common experience payment had been made and payments were made to nearly 70,000 survivors.  In addition, survivors could receive up to $275,000 for specific sexual and physical abuse and if they so desired, survivors could take their case to the courts independent of the agreement.
As part of the statement of reconciliation, the Minister of Indian affairs established a $350M Aboriginal Healing fund to help those affected by the residential schools. 


There area still unresolved issues facing survivors.  For example if the students were in schools funded by churches rather than the federal government, they are not included in the settlement.  These survivors are required to into the “independent assessment” process is where the survivors are eligible for more compensation for varying degrees of abuses suffered by them in the schools.  It is like the alternative dispute resolution process but it is more fairly balanced.  The compensation can be up to a maximum of $430,000.  Survivors are able to choose where they want to hold the hearings, and the cases are heard in front of independent adjudicators.  An established set of criteria are used by the adjudicators and there are no differences across provinces.  It is a more liberal test to award compensation and points are available for what are called opportunity losses, the impacts on earnings and there also is a complex set of criteria that deals with the cases of physical or sexual abuse as well as persistent abuse.   

The Apology


So, how did all this come about?  We begin by setting out a theoretical frame and then applying it to the Canadian scene.  Reconciliation agreements and apologies are not new.  Governments for centuries have utilized these political strategies for a variety of reasons.  Canada made an apology and payment of money (to a foundation instead of individuals) for the internment of Japanese Canadians in WWII.  Churches, corporations and other entities have also engaged in apologies.  The Anglican church has apologized for its treatment of First Nations; The Catholic church has not, Maple Leaf foods has apologized for introducing contaminated food into the grocery stores and Toyota has apologized for having faulty parts in its cars.  So, apologies are not unique but they are unusual.  Australia refused to issue an apology to its Aboriginal people until 2008 while Japan and Turkey refuse to offer an apology for actions that they have been accused of.


Both the churches and the government have been extremely careful to ensure that any “apology” they issue cannot then be sued in court as an admission of liability.  The result, as Llewelyn (2002) points out is a somewhat schizophrenic position of the government and the churches in that they acknowledge and apologize for their actions outside the court and deny responsibility and liability in court.  In cases where abuse has been part of the litigation, neither the churches or the government have denied it happening.  Their strategy has been to deny responsibility by claiming the other party was liable.


As noted earlier, Canada made a public statement of reconciliation toward Aboriginal people in 1998.  Ten years later the minister of INAC traveled across the country stating that an apology would not be part of a multibillion dollar compensation package for former students of Aboriginal residential schools.  Others in the Conservative government hinted there might be an apology but not until after the mandate of the Truth and Reconciliation Commission and its tabling of its final report. However the new minister of INAC was convinced that it was the morally correct thing to do and a prominent Conservative senator (who had helped broker a deal to merge the Canadian Alliance the Progressive Conservatives) began to lobby the Prime Minister to offer an apology.  In addition, Canada had given two other apologies (Chinese Head tax and Maher Arar) and had watched Sweden and the Australian governments provide an apology for their treatment of Aboriginal people—which was positively received by their citizens.  Thus three reasons for issuing an apology seem to be plausible: emotional, interest and reason.  For Canada, we have to ask which of the three (or combination) was the driving force?  Certainly the emotional, moral concerns have been a powerful driver of Canada’s image.  No one wants to live in a country where atrocities are committed against a people and if you do, then you have to say you are sorry for past actions taken.  This is easy since the current purveyors of the apology are not the perpetrators but rather the descendants of those who enacted such heinous behaviour.  Sometimes guilt (moral reasoning) is used to justify an apology.  However, many times government officials reject giving an apology because they argue that today’s generation has not inflicted the injustices of the past and therefore don’t feel guilt or responsible for actions taken generations ago.  In other cases, people argue that the negative side of history is just one small part of the overall history of the country, much of which is positive.  Thus, to give an apology suggests that nothing good was done by the dominant group and they refuse to accept that reasoning.  Perhaps even more important in the decision to offer an apology lies in the political worth of such action.  What does the public opinion tell the officials?  Will an apology result in being rewarded or punished by the electorate?  For this, polling is continuous by political parties to gauge the mood of the electorate.  Polls prior to the apology showed that 75% of Canadians supported the government making an apology.  


On the other side of the equation, First Nations argue that serious injustices have been perpetuated by the dominant group through their past actions and policies.  Broken treaties, residential schools, fiscal injustices all call for an apology and reparations.  First Nations people also have used international law as a resource to bolster their demands.  They argue that they are a unique people with distinct values and go on to argue that this does not justify a two level approach to human rights, either collective or individual.  Finally First Nations used morality as an appeal, noting that First Nations peoples in Canada have a quality of life equal to those living in third world countries and someone (government) is accountable for this state of affairs.  International law and norms buttress domestic indigenous mobilization.  First Nations have used them to support their demands for their rights.  First Nations also argue that denial and minimizing the historical injustices toward First Nations have long neutralized the potency of their claims and undercut the governments attempts to remedy the wrongs.  The official declaration of an apology acknowledges the wrongdoing and allows for meaningful change to begin.  


The entire process of reconciliation was a long time brokered process that involves lobbying by Aboriginal groups, by NGO’s, churches, and welfare advocates; most of which happened behind the scenes.  Moreover, Canada invoked the issue of “sovereign immunity” before issuing the apology meaning that the admission of wrongdoing could not be used in a court of law.  Finally, the government had to be clear about what it is apologizing for.  Were they apologizing for loss of land, lack of respect of First Nation culture or for forcing students into residential schools?  


But all agree, in the end, apologies need to be more than words.  In this case, the apology is attached precisely to the historical injustices that resulted from the coercion of young Aboriginal children into government supported residential schools.  An apology also suggests that new political arrangements will be put in practice since the old ways of doing things produced the actions that precipitated the apology in the first place.  They have to involve compensation because it gives an earnest good faith and sincerity to the apology.  An apology is an acknowledgment and moral evaluation of wrongdoing.  In summary, apologies are admissions of past injustices that can be used by both the government, who now says there will be changes in the content and direction of First Nation policies, and by First Nations who can now demand changes by noting that the government has publicly agreed that past policies and programs were wrong.


But remember, apologies are not legally binding.  Even if you apologize, there is no consequence if you renege on your promises made in the apology.  But, apologies are extremely public and remain in the public domain for considerable time.  Finally apologies do not assign collective guilt.  The general idea is that apologies can achieve reconciliation—a positive change in emotional dispositions.  Reconciliation means not only more harmonious societal relations but also changes in political, economic and legal arrangements.  As such, political leaders can use apologies to change public policies.  Research has demonstrated that when apologies are perceived as genuine, they can reduce the risk of litigation and help resolve legal disputes once they arise.  In short, they instill a bit of trust into the relationship.  To a certain extent, the official Canadian apology was based on this philosophy.  The relationship between First Nations and government is rampant with distrust and an increasing spiraling of litigation has emerged over the past quarter century.  In an attempt to attenuate this upward spiral, an apology was proposed.  Perhaps even more important is the ideological position that political actors and parties have on group claims and their understanding of national history and its moral burden.  


In the present case it was agreed that an apology would be issued (See box for excerpts of the apology) and it was linked to some concrete action taken by the Federal government.  In the decision to back an apology to the First Nations, the governments views of citizenship ;and related views of national history and its moral obligations were paramount for the then Prime Minister.  From the First Nations perspective, the apology puts historical loss and restoration at the centre of their argument (Nobles, 2008).

As a symbolic gesture of further reconciliation, on June 11, 2008, the Prime Minister issued an historic apology to former students of residential schools and their families.  In this apology, it was focused solely on the Indian residential school issues and to the former students.  Box XX presents several brief excerpts of the apology which was one page long.

Box XX
The government now recognizes that the consequences of the Indian residential schools policy were profoundly negative and that this policy has had a lasting and damaging impact on aboriginal culture, heritage and language…. The legacy of Indian residential schools has contributed to social problems that continue to exist in many communities today…the government recognizes that the absence of an apology has been an impediment to healing and reconciliation.  To the approximately 80,000 living former students and all family members and communities, the government of Canada now recognizes that it was wrong to forcibly remove children from their homes and we apologize for having done this.  It will be a positive step in forging a new relationship between aboriginal peoples and other Canadians, a relationship based on the knowledge of our shared history, a respect for each other and a desire to move forward together with a renewed understanding that strong families, strong communities and vibrant cultures and traditions will contribute to a stronger Canada for all of us….God bless all of you and God bless our land.

Opponents of apologies argue that Canada does not have to live in a permanent culture of guilt, contrition and victimhood.  Moreover, how do you establish a hierarchy of “deserving sufferers” which will have an apology?  For example, when will the Acadians who were expelled from the Maritimes in 1755 get their apology?  Others argue that an apology will lead the recipient to dwell on the grievances of the past.  Opponents of apologies say that past bad practices, if we judge them as such today, do not obligate government to agree now with current First Nation demands.  But Canada seems to be open to apologies, having offered earlier ones such as to the Japanese internees, Chinese head tax.  However, at the same time, the Government has refused to offer an apology to the Ukrainians or Doukhobors for the alleged abuse they received through government legislation and action.   

In the end, a public apology is both a symbolic value and a concrete action.  It acknowledge the enormity of the wrongful action by government and it implicitly or explicitly promises that the wrong will not be repeated.  It established a new standard of behaviour toward First Nation people but as others have pointed out, an apology is just a speech.  Any positive effect of an apology is dependent upon the acceptance of the apology by the First Nations and the actions to be taken by the government in the future with regard to First Nation peoples.  One of the goals is to “bear witness” to what has gone before and it hopes to create a collective memory and shared hope that will benefit First Nations and non-First Nation peoples in Canada.  

Truth and Reconciliation Commission

The truth seeking dimension of the TRC acknowledges the wrong that was done in suppressing the history, culture and identity of First Nations.  The reconciliation—restoring good will in relations that have been disrupted—is the second component of the TRAC.  The Indian Residential Schools Truth and Reconciliation Commission was created in 2008.  It is a court mandated commission that was the result of an agreement amongst residential school survivors and representative so Aboriginal people, churches and the government of Canada.  The truth and reconciliation commission is charged with the tasks of assisting Canadians to know and understand the truth of our Indian Residential school legacy and of promoting reconciliation through new relationships embedded in mutual recognition and respect.   It also is to address the general deleterious effect that the residential schools had on First Nation communities.  


The Commission began its work in 2008 and consisted of three members.  The selection process by a group of individuals appointed by the federal government, took nearly two years before the government would announce the members.  The criteria for membership was never made public and the extent to which the federal government rejected proposed candidates offered by the selection committee (which remains secret) was significant.  It has a mandate of five years and a budget of $60M.  In late 2008 a number of scholars approached the Commission to present to them a proposal to meet some of the objectives of the Commission.  However, when the meeting occurred, none of the members were available to meet.  Unfortunately, by early 2009 the Commission became dysfunctional.  None of the members would move to Ottawa where the offices and support staff were located and internal squabbles amongst the members on a number of issues led to none of them talking to each other.  By mid 2009 the chair and then later, the other two members, resigned from their positions, having accomplished nothing.  A second round of candidates was nominated and by late 2009 a new Commission was put in place. The current three members are Justice M. Sinclair (chair), W. Littlechild and M. Wilson.  They began their job by moving the office from Ottawa to Winnipeg (so as to better represent the school survivors who were mostly from the West), hired all new staff and will have their first public event in mid 2010.     

The commission plans to build upon the federal statement of reconciliation in 1998 as well as the principles developed by the Working Group on Truth and Reconciliation and the Exploratory Dialogues that took place from 1998 to 1999.    The principles accepted were based upon the following: rebuilding and renewing Indigenous relationships and the relationship between Indigenous people and non-Indigenous Canadians, justice and fairness, respect and victim centered (Flisfeder, 2009).  


The Commission has established five principles under which it will operate as it 

carries out  its mandate.  They are:

1. To discover and formally acknowledge the past abuses.  Canada has to accept the fact that it engaged in harmful activities and to acknowledge the suffering it imposed upon First Nations people.  Canada has to take responsibility for that suffering.  So, to uncover the truth is a joint process and to make public what happened, why it happened and to try and prevent it from happening again.

2. To respond to specific needs of victims.  The commission has to address the needs of the victims.  Collectively F9irst Nations people have to feel that their suffering has been recognized and acknowledged.  This is a kind of social justice which affirms that the victims were damaged, it was wrong and the victims were right in noting it was wrong.

3. To contribute to justice and accountability. Canadians have to accept responsibility for those who perpetrated and benefited from the violence.  This then established a “moral compass” for the rest of Canada and establishes the boundaries of what is acceptable and not for today and tomorrow.  This can be achieved if the process of healing is public and with acknowledgement from the national/provincial political, church, industry and other leaders in Canada.  

4. To outline institutional responsibility and recommend reforms.  This aspect of the TRC will be to establish how the institutional orders, e.g., judiciary, political, education, have conspired and benefited from the treatment of First Nation people  The TRC is to make recommendations about how the structure of Canada might be changed to ensure that this does not happen again.  The TRC will need to publicly identify systemic changes that will address the unequal relationship between First Nations and non-First Nations people.

5. To promote reconciliation and reduce conflict over the past.  The last role of the TRAC is to bring former adversaries to a common understanding of their history and reduce the potential for future conflicts.  


The Commission will research and examine the conditions that gave rise to the Indian residential schools legacy.  Moreover, it will be an opportunity for people to tell their stories about a significant part of Canadian history so that a more accurate and public historical record of the past will be available to all Canadians.   Specific actions will include:  a comprehensive historical record on the policies and operations of the residential schools, complete a report that will include recommendations to the government of Canada concerning the residential school system and its legacy, will establish a research centre that will be a permanent resource for all who are interested, will host seen national events in different regions across Canada, support community events, support a commemoration initiative and allow an opportunity for people to tell their stories about a part of history that many Canadians are unaware of.  This later “statement/truth-sharing” activity will involve the Commission crossing the country to speak with former students and aboriginal organizations.  However the Commission is not a tribunal and is separate from the claims settled by the Indian residential schools settlement agreement.  Originally there was an elaborate time schedule of events and scope but since the new commissioners have been appointed, it is unclear what their schedule of events are and whether or not they have until 2013 to complete their activities or until 2015.  In summary, it is a form of restorative justice that aims to heal relationship between offenders and the victims.  

One might argue that colonialization is now over and is past history.  However, First Nations peoples continue to experience ongoing oppression as a legacy of colonization.  Just because we have offered an apology and gave survivors of the residential school some money, does not mean that the system has change or that the relationship between First Nations and the government have fundamentally changed.  There must be recognition that First Nation peoples are not (and never were) “child like” people.  Because of the destruction of First Nation culture and the legacy of abuse they have experiences, First Nation people must deal not only with anger toward their adversaries, but also with internalized colonization and self hatred as well as ongoing abuse in their communities perpetuated by their own community members.


Flisfeder (2010) points out that while the Truth and Reconciliation Commission is an admirable idea (one drawn from the South African and Rwanda experiences), for it to be successful, it has to involve more than just the First Nation communities.  It has to incorporate the non-Aboriginal communities and the private sector.  As he notes, reconciliation is about healing relationships and building trust, not simply “forgive and forget” which is what many Canadians have now interpreted the apology as well as the reparation program for residential school survivors.  Flisfeder (2010) goes on to argue that reconciliation means restorative justice, which in turn means that First Nation communities ought to be restored to the condition they would have been if the “wrongs” perpetuated against them had not happened.  The concept of restorative justice means that there must be a restoration of relationships harmed.  When a wrong is perpetrated, and the goal is restoration, the harm cannot be taken back.  And, the extent and nature of the harm will have to be examined in order to ensure that all of the implications of that harm are dealt with.  Certainly it is not within the purview of the Commission to do that.  Finally, the Commission can make the issue public, identify the harms and make recommendations on how to mend the social relationships and bring about reconciliation between the two parties.  However, it cannot enforce the recommendations and if history is any indicator, the recommendations will not be enforce.  Critics that point out that rage and frustration will be the result will be correct if that is the case and the Commission will not have brought about reconciliation.  

The Truth and Reconciliation Commission intends to bring about reconciliation between Aboriginal people and non-Aboriginal people.  In order to bring about restorative justice, the Commission will need to document and evaluate the extent to which it was able to bring about reconciliation or produced restorative justice.  While certainly it might bring about some individual “catharsis” it might also bring about increased frustration.  So, what will be the measuring stick of the Commission to claim that it brought about “collective healing” at the end of its five year mandate?  


It is important that the Commission engage non-Aboriginal Canadians at a deeper level in order to work toward reconciliation and there is no evidence that they plan to do so.  Their focus thus far is strictly on First Nation communities across the country.  It is unlikely that the average Canadian is even aware of the Commission let alone what it is trying to do.  So, one of the functions the Commission could play in potential reconciliation would be to provide non-Aboriginal Canadians with the extent and nature of the residential school legacy.  They will need to make it more understandable for non-Aboriginal people if they expect the two way process to unfold.  Moreover, reconciliation will not be able to happen in the limited five year period that the Commission is in existence.

Summary


How could systematic sexual and physical abuse be held from the Canadian public for almost a century?  Why was it that Canadians ignored or denied that significant abuse was taking place within the residential schools? To remain ignorant or silent on this issue requires an explanation.  A constructed definition of reality by the government and the churches ensured concerned Canadians that the schools were working just fine and that the goal of assimilation was moving forward as planned.  The process was unfolding as intended and while there certainly were some problems, they were minor relative to the overall goal.  As such, issues of abuse, cultural genocide and spiritual death were considered collateral damage that one could expect from such a massive undertaking.  Since the goals were admirable and desirous, Canadians did not have to be informed of the day-to-day issues.  As a result this secret was contained for nearly a century before an unrelated process brought it to the foreground.  Today the abuses are still not recognized as significant and many attempt to argue that “in the long run, the schools benefitted First Nations.”  Examples such as Phil Fontaine, a product of the residential schools, demonstrate that he was able to overcome the adversities the residential school had, and become a role model and leader in the community.  In resolving the residential school legacy, the Federal government chose a practical strategy that allowed them to focus on the settlement of the claims and to sidestep the underlying issues that produced the residential school legacy.  In the end, the Indian Residential schools settlement agreement is the largest class action settlement in Canadian history.  This settlement, approved by the courts, set aside $2.3B to deal with the legacy of the Indian residential school system.  Along with an apology, the government considers the issue closed and resolved—without having to deal with messy issues such as social equality.
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